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About Domestic Violence NSW 

Domestic Violence NSW Inc (DVNSW) is the peak body for specialist domestic and family violence 

services in NSW. DVNSW provides a representative and advocacy function for specialist services and 

the women, families and communities they support.  

DVNSW’s mission is to eliminate domestic and family violence through leadership in policy, advocacy, 

partnerships and the promotion of best practice. We work with our members, government at all levels, 

and communities to create a safer NSW for all. 

DVNSW member services represent the diversity of specialist services working in NSW to support 

women, families and communities impacted by domestic and family violence including: 

 Crisis and refuge services 

 Transitional accommodation and community housing providers 

 Family support services 

 Neighbourhood centres and drop in centres 

 Specialist homelessness service providers 

 Men’s behaviour change programs and networks 

 Community organisations working with high risk communities 

 Specialist women’s legal support services  

 Women and children’s support services 

 Safe at Home programs 

DVNSW members are all non-government organisations, some entirely government funded, others 

supported through philanthropic donations or partnerships with industry or the corporate sector. 

Many of our members have multiple government and non-government funding streams.  

DVNSW advocates for best practice, continuous system improvements, developing innovative policy 

responses to domestic and family violence, building workforce capacity and ensuring representation 

at all levels of government. We provide policy advice to multiple departments in the NSW Government 

on prevention and response. We work with communities and the media to increase awareness and 

represent the sector on a number of state and federal advisory bodies. We co-convene and provide a 

secretariat function for the NSW Women’s Alliance with Rape and Domestic Violence Services 

Australia. 

We acknowledge the work and practice wisdom of specialist women’s services and domestic and 

family violence practitioners in the sector that underpin the recommendations in this submission. 

DVNSW thanks the specialist services that have developed best practice over decades of working with 

women and children who have shared their expertise with us. We also pay tribute to those who have 

experienced domestic or family violence and to our advocates, colleagues and partners in government 

and non-government agencies. 
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Introduction 

DVNSW advocates that the following principle should be adopted in any future reform: 
 

That all Australians should be able to access timely, well-resourced domestic, family and 
sexual violence support responses located in their communities that are client-centred, 
trauma-specialist, culturally-safe and are based on the premise that domestic violence is a 
gendered crime and a violation of human rights. 

 

There are no quick fixes when it comes to addressing system gaps or inconsistencies in the family 

law system. Meaningful change that places the safety of victims/survivors and children at the core of 

a commitment to law reform and policy development requires respectful, appropriately resourced 

partnership work between legal professionals, court staff and domestic and family violence (DFV) 

specialists.  

The safety of children and adult victims/survivors of family violence must be paramount in any 

consideration of future reforms of the family law system.  It needs to identify the risk of harm; it 

should encourage women and other victims to disclose; it should protect children from their abusive 

parent. At present, the system works in opposition to these principles.    

If the legal system is to work effectively and justly with victims/survivors, children and families in a 

way that improves their safety, a comprehensive understanding of the nature of violence in the 

family context and the impacts of trauma on women, children, young people and communities must 

be integrated at all levels of legal proceedings. 

DVNSW asserts that the Committee must regard the safety of women and children as paramount in 

their deliberations and in forming any recommendations about the operations of the Australian 

family law system.  To put these safety concerns into context1: 

 Eight women on average are hospitalized at the hands of a current or ex-partner every day2;  

 Every week, one woman is murdered by her current or former partner3;   

 1 in 6 Australian women has experienced physical or sexual violence by current or former 

partner4; 

 1 in 4 Australian women has experienced emotional abuse by a current or former partner5. 

 More than two-thirds (68%) of mothers who had children in their care when they 

experienced violence from their previous partner said their children had seen or heard the 

violence6; 

 The greatest health risk factor for women aged 25-44 is intimate partner violence7;  

 Domestic or family violence against women is the leading cause of homelessness for women 

and children8; and 

                                                           
1 ABS 2017b. Personal Safety Survey 2016. ABS cat. No. 4906.0 Canberra: ABS.  
2 Ibid 
3  Australian Institute of Criminology (AIC) 2017 
4 ABS 2017b. Personal Safety, Australia, 2016, ABS cat. no. 4906.0. Canberra: ABS 
5 Ibid. 
6 Ibid. 
7 AIHW 2018. Family, domestic and sexual violence in Australia 2018. Cat. no FDV 2. Canberra: AIHW 
8 AIHW 2017. Specialist homelessness services annual report 2016-17. Cat. no. WEB 217. Canberra: AIHW 

https://aic.gov.au/publications/sr/sr002
http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4906.0~2016~Main%20Features~Key%20Findings~1
https://www.aihw.gov.au/getmedia/d1a8d479-a39a-48c1-bbe2-4b27c7a321e0/aihw-fdv-02.pdf.aspx?inline=true
https://www.aihw.gov.au/reports/homelessness-services/specialist-homelessness-services-2016-17/contents/contents


 Domestic and family violence matters result in a police call-out on average once every two 

minutes across the country.9   

The statistics are bleaker for Aboriginal and Torres Strait Islander women where10: 

 They report experiencing violence at 3.1 times the rate of non-Indigenous women; 

 3 in 5 experienced physical or sexual violence perpetrated by a male intimate partner; 

 Physical injuries from violence are often more severe and hospitalisation rates due to family 

violence related assaults are 32 times the rate for non-Indigenous women; and 

 11 times more likely to die from assault than non-Indigenous women; 

Given these statistics, it is unsurprising that DFV is prevalent in family law cases. The ALRC review 

found that up to 70 per cent of parents in family law proceedings reported their children had been 

exposed to family violence, and almost one in five parents report that they have safety concerns for 

themselves and/or their children as a result of ongoing contact with the other parent.11  Further in 

instances where ‘parents who use courts to resolve their parenting issues, 85% report a history of 

emotional abuse and more than half (54%) report physical hurt from their former partner.’12   

Unfortunately however, victims/survivors, or member services and research indicates that DFV is not 

addressed as a fundamental concern in matters brought before the family court. And the absence of 

any reference to the safety of victims/survivors in the Inquiry’s ToR further substantiates concern 

that DFV violence will not be addressed as a serious issue by this Inquiry.    

DVNSW shares concerns of other organizations that this Inquiry is proceeding when the findings and 

recommendations of other inquiries remain outstanding.  For instance: 

 In December 2017, a House of Representatives committee published its report13 into 

domestic violence and family law, and most of the 33 recommendations have not been 

acted on. 

 Six months ago, the Australian Law Reform Commission (ALRC) tabled its long-awaited 

Family Law Inquiry report.14 None of the 60 recommendations have so far been 

implemented. 

DVNSW’s submission highlights those recommendations from the two completed inquiries which 

address ways in which the safety of children and adult victims/survivors should be appropriately 

taken into consideration. Importantly, our submission also highlights real life case studies to 

illuminate where the family law system has failed families who were experiencing DFV at the time of 

the presentation of their matters before the court.  

DVNSW endorses the submission of the Women’s Legal Services Australia (WLSA) including its 

recommendation of a five-step plan for reform, Safety First in Family Law, which has the goal of 

                                                           
9 https://www.ourwatch.org.au/Understanding-Violence/Facts-and-figures 
10 Our Watch: Changing the Picture: a national resource to support eh prevention of violence against 
Aboriginal and Torres Strait Islander women and their children (2018) 
11 Kaspiew et al, Evaluation of the 2006 Family Law Reforms (Australian Institute of Family Studies, 2009) 
12 Kaspiew et al, Evaluation of the 2012 Family Violence Amendments: Synthesis Report (Australian Institute of 
Family Studies, 2015) 16. 
13 (2017) House of Representatives Standing Committee on Social Policy and Legal Affairs Report: A better 

family law system to support and protect those affected by family violence 
14 (2019) ALRC Report: Family Law for the Future — An Inquiry into the Family Law System 

https://www.ourwatch.org.au/Understanding-Violence/Facts-and-figures


creating a family law system that keeps women and children safe. Steps include the following 

measures: 

Step 1:  Strengthen family violence response in the family law system 

Step 2:  Provide effective legal help for the most disadvantaged 

Step 3:  Ensure family law professionals have real understanding of family violence 

Step 4:  Increase access to safe dispute resolution models 

Step 5:  Overcome the gaps between the family law, family violence and child protection 

 systems.15 

DVNSW is also a signatory to the joint letter submitted by the Australian Women Against Violence 

Alliance (AWAVA) which calls for the immediate implementation of the following actions which aim 

to make family law supportive of, and courts safe for, victims/survivors of DFV: 

 Making sure courts identify safety risks that should be considered in any court decision, by 

implementing consistent screening and risk assessment process to protect children and 

parents at risk of violence;  

 Ensuring the courts have access to all relevant information by establishing a national 

information sharing framework to ensure information from state jurisdictions can be 

considered where relevant, and the courts are supported to make informed decisions that 

prioritise child safety and wellbeing; 

 Ensuring victim/survivors of family violence are appropriately supported and are not forced 

to go through the court process alone - by providing social and legal supports for all parties 

to family law matters involving family violence or child abuse;  

 Prioritising matters where people are at high-risk by creating a specialist case management 

stream for family violence matters involving children and parents at serious risk of harm, and  

 Requiring those who influence court proceedings to have competency in identifying and 

responding to DFV in diverse family contexts by implementing an accreditation framework 

for all court officials and family law practitioners and professionals, starting with court 

report writers and supervised contact centre workers. 

 

  

                                                           
15 See http://www.wlsa.org.au/campaigns/safety_first_in_family_law 

http://www.wlsa.org.au/campaigns/safety_first_in_family_law


DVNSW responses to the Joint Select Committee’s Terms of 

Reference 

Term of reference a)  

a. ongoing issues and further improvements relating to the interaction and information sharing 

between the family law system and state and territory child protection systems, and family 

and domestic violence jurisdictions, including: 

i. the process, and evidential and legal standards and onuses of proof, in relation to 

the granting of domestic violence orders and apprehended violence orders, and 

ii. the visibility of, and consideration given to, domestic violence orders and 

apprehended violence orders in family law proceedings; 

DVNSW response to ToR a) 

The interaction and information sharing between the family law system and state and territory child 

protection systems, and DFV jurisdictions do not work effectively and can often put children and 

victims/survivors at significant risk.  

DVNSW members report the inconsistency between the family law system and child protection 

jurisdictions. For example, in some instances, the protective parent is reluctant to raise family 

violence or sexual abuse in the family court because they are at risk of being depicted as the hostile 

parent or accused of parental alienation.  Further, in a number of instances, DVNSW has heard 

directly from victims/survivors where the family court has not taken AVOs, criminal records or 

disclosures by the victims/survivors (including the children) into consideration when this evidence is 

presented and the offending parent has gained access to the children through family court orders. 

Disturbingly, in some circumstances, even when DFV or sexual abuse has been raised, the offending 

parent has gained full parental custody.  

 

Case Study 1: Jenny16 
 
DVNSW interviewed Jenny who is a victim/survivor of DFV.   
 
Jenny got full custody of her daughter through the family court in 2009. Her ex-partner had three 
AVOs against him; two convictions for assault; and one conviction for intimidation. In September 
2010, her ex-partner had an access visit with the child for fathers’ day but didn’t return her at the 
end of the day. Jenny’s ex-partner sent her a text saying ‘wait for the knock on the door from the 
police to tell you she’s dead’.  Jenny went to the police who agreed to undertake a welfare check 
but advised she would have to sort out the custody issue through the family court.  
 
Jenny got her daughter back in October 2010 but her ex-partner applied for full custody at the 
same time. However, the judge refused to hear the case because of the AVOs and his application 
remained in the system for three years. In 2013, the ex-partner was granted full custody on the 
basis that he would be able to facilitate a relationship with the child better than Jenny because of 

                                                           
16 Name changed 



the DFV; despite his admission during the proceedings that he perpetrated DFV and had 
convictions. 
 
When Jenny had custody of her daughter, she never prevented her ex-partner from his scheduled 
visits. However, Jenny’s ex-partner has obstructed her access wherever possible; he intentionally 
broke court orders and made contact almost impossible by: advising after school care that Jenny is 
not authorized to pick up her daughter; behaving violently at handovers so Jenny has to leave 
without her daughter; and feigning forgetfulness of Jenny’s access dates – these are just few 
tactics that Jenny’s ex-partner uses to ensure she doesn’t get to spend time with their daughter. 
 
Due to her ex-partner’s obstructive behaviour, there are three orders in place and Jenny has 
lodged nine contraventions. She believes that because the family court judges have such high 
workloads, they often don’t have the capacity to read the previous orders and contraventions 
which precludes them from gaining a full understanding of the case and reaching a decision which 
is in the best interest of the child.  She also feels that family court judges are unfamiliar with the 
dynamics of DFV and didn’t have the skills to ask the right questions to understand her case better. 
On one occasion, a judge said to Jenny “I can see he’s intimidating you, you should stand up for 
yourself”. 
 
Jenny feels she has used every avenue possible to get her daughter back; she feels distressed that 
her ex-partner was awarded custody; and feels the reason was illogical.  Jenny has contemplated 
suicide in the past but now is trying to use her experience to help other women who have 
experienced difficulties in the family court system. 

 

Case Study 2: Max17 
 
DVNSW interviewed Max who is a victim/survivor of DFV.   
 
Max is a 38 year old man and father to two children who were 8 and 10 when he was going 
through family court to secure custody. As a result of the court case, the custody of both children 
was given to his ex-partner, the children’s mother, despite considerable evidence of DFV 
perpetrated by her towards Max. The police took out an ADVO on Max’s behalf, however this was 
dismissed by the family court. Misinformation was given on the difficulty in accessing an ADVO 
and Max believes that the seriousness of the harm perpetrated for a protection order to be 
granted was not recognised by the Family court, leading to himself and his children not being 
protected. “It could have been at this early juncture in my family court proceedings that my 
children and I could have been safe, instead, this evidence was ignored, the single expert ignored 
all evidence of DFV and I am now in a position where my children and I are not safe. I have to carry 
a note in my phone for the day I am murdered by her, this might not have been necessary if the 
court listened and recognised evidence of domestic violence.”  
 
Max had 600+ pages of emails in a 9 month period and 60+ pages of text messages from his ex-
partner and many of these texts and emails stated that she was abusive, however the evidence 
was not taken seriously by the court.  

 

Whilst the improvement of information sharing between the jurisdictions and systems is supported 

as a general proposition, this should be approached very carefully and safeguards must be built into 

                                                           
17 Name changed 



the system to uphold the safety of women and children experiencing violence.  Women’s Legal 

Services Australia has raised concerns regarding: the ability to analyse and interpret the shared 

information; the privacy of sensitive and personal records; and access to the records when parties 

do not have legal representation.18 

DVNSW supports the restricting of the sharing of information to risk-relevant information and to 

ensuring there are safeguards against any inappropriate use. Further, information must not be 

shared with perpetrators in cases where DFV has been identified and consent should always be 

provided before victims/survivors’ information is shared.   

DVNSW endorses WLSA’s recommendation19 that: 

 The Australian Government, and state and territory governments, develop an appropriate 

framework that crosses over the family law system and other federal, state and territory 

systems, include family support services and the family violence and child protection 

systems. The framework is seamless from the point of view of those who engage with it and 

prioritises the safety of women and children.  

 

Term of Reference b)  

the appropriateness of family court powers to ensure parties in family law proceedings 

provide truthful and complete evidence, and the ability of the court to make orders for non-

compliance and the efficacy of the enforcement of such orders; 

DVNSW’s response to ToR b) 

DVNSW is concerned that there remains in the community, a mistaken belief that women who 
disclose their experiences of DFV are not being believed; even though there is no substantial 
evidence to support that this actually occurs.20  Research indicates that false allegations of sexual 
and DFV are no higher than rates of other crimes.21  Further, research22 for the Home Office suggests 
that only 4% of cases of sexual violence reported to the UK police are found or suspected to be false. 
Studies carried out in Europe and in the US indicate rates of between 2% and 6%.23   

The most recent national attitudes to violence against women survey24 demonstrated that attitudes 

of disbelief towards victims/survivors’ accounts of violence continue to exist.   

                                                           
18 Women’s Legal Service Australia (2018) Submission to the ALRC’s Issues Paper on Review of the Family Law 
System. 
19 WLSA; Safety First in Family Law; 5 Steps to creating a family law system that keeps women and children 
safe 
 
21 Prof Liz Kelly (2001); Child and Woman Abuse Studies Unit; University of North London: Routes to (in)justice: 

a research review on the reporting, investigation and prosecution of rape cases 
22https://www.researchgate.net/publication/238713283_Home_Office_Research_Study_293_A_gap_or_a_ch
asm_Attrition_in_reported_rape_cases 
23 http://kunskapsbanken.nck.uu.se/nckkb/nck/publik/fil/visa/197/different and 
https://theconversation.com/heres-the-truth-about-false-accusations-of-sexual-violence-88049  
24 ANROWS (2017); National Community Attitudes Survey; Attitudes to Violence Against Women 

https://www.researchgate.net/publication/238713283_Home_Office_Research_Study_293_A_gap_or_a_chasm_Attrition_in_reported_rape_cases
https://www.researchgate.net/publication/238713283_Home_Office_Research_Study_293_A_gap_or_a_chasm_Attrition_in_reported_rape_cases
http://kunskapsbanken.nck.uu.se/nckkb/nck/publik/fil/visa/197/different
https://theconversation.com/heres-the-truth-about-false-accusations-of-sexual-violence-88049


A number of studies report that women who disclosed family violence within the Australian Family 

Law system, experienced victimisation and feeling dismissed or that they were not taken seriously.25 

Further, some were labelled as ‘alienating’ for disclosing family violence and coerced by 

professionals not to disclose their experience and were warned they would lose care of their 

child/children if they raised concerns.26 

Case Study 3: Jodie27 
 
DVNSW interviewed Jodie who is a victim/survivor of DFV.   
 
Jodie was living overseas with her partner and their children when she started noticing the children 
exhibiting sexualized behaviour. Jodie felt concerned but thought it could be normal behaviour 
among siblings at that age. However, the behaviour became more sexualized and the children 
were making comments that seemed to indicate they were being sexually abused. The children 
were having trouble at school, experiencing poor sleep and nightmares, and were generally very 
unsettled. The oldest child said to Jodie one night that ‘he wasn’t safe’ and Jodie asked him if 
something had happened.  He disclosed that abuse had occurred which indicated it was his father; 
Jodie felt conflicted, she was finding it difficult to believe her husband would sexually abuse their 
children; she’d know him for more than half her life and it seemed incomprehensible.   
 
Following the oldest child’s disclosure, a number of instances emerged which indicated harmful 
sexual behaviours were occurring among the children. Subsequently, the eldest child disclosed to a 
relative that his father was abusing him and that he was scared of him. Jodie contacted child 
protection services to seek advice about how to manage the disclosures; advice she meticulously 
followed. Jodie’s lawyer advised that she shouldn’t report the sexual abuse as it would be used 
against her, however, her doctor advised she should make a report. Jodie’s main objective was to 
keep the children safe while the investigations were being conducted. She got the children 
assessed by a paediatrician who reached a decision that the disclosures by children were credible 
allegations.  
 
The court appointed single expert witness, who had no specialised knowledge in child sexual 
abuse, reviewed the allegations of sexual abuse and the children’s very explicit disclosures to her.  
However, the single expert witness decided that the sexual abuse didn’t happen and implied that 
Jodie had coached the children to believe they were sexually abused by their father. The single 
expert witness did include in her report observations that two of the children warmly hugged their 
father so it was unlikely he sexually abuse them or they were scared of him. 
 
Instead of considering the allegations of sexual abuse seriously, the single expert witness’s report 
focused on Jodie’s mental health. Jodie did have depression as a result of the disclosures by her 
children but she was managing the situation well which was verified by her psychiatrist. 
Unfortunately her psychiatrist’s report which substantiated important facts relating to Jodie’s 
mental health was struck out at the trial even though the judge indicated it would have been 
helpful to have further evidence about Jodie’s mental health considering its prominence in the 
single expert witness’s report.  Unfortunately, Jodie’s psychiatrist was not called to the trial by the 

                                                           
25 Laing, L. (2017) Secondary Victimisation: Domestic Violence Survivors Navigating the Family Law System. 
Violence Against Women, 23(11), 1314-1335, doi:10.1177/1077801216659942 
26 Leanne Francia, Prudence Millear & Rachael Sharman (2019) Addressing Family Violence Post Separation – 
mothers and fathers’ experiences from Australia, Journal of Child Custom, 16:3, 211-235, DOI: 
10.1080/15379418.2019.1583151; pages 221 & 223  
27 Name changed 



Jodie’s lawyer or the independent children’s lawyer. Also, whilst the paediatrician’s report advising 
that the sexual disclosures by the children were credible allegations was tabled into evidence in the 
interim hearing, it was not tabled in the trial when Jodie’s husband was awarded full custody of 
the children. 
 
The orders precluded Jodie from seeing her children for four months and she will only be awarded 
minimal access following this period.  Jodie is devastated that crucial information that supported 
her children’s claims of sexual abuse where never put before the judge in the trial; that the 
children’s claims were not fully investigated; and that her ex-husband’s documented mental health 
issues that precluded him from working were not table, whereas Jodie’s mental health issues were 
a focus of the trial and were the ultimate deciding factor in the custody decision.  

 

Research28 unequivocally demonstrates that the very existence of DFV within a family increases the 

likelihood of engagement with the Family Court as well as the intensity and duration of that 

engagement.  Family law systems should place the safety and recovery of victim-survivors and their 

children at the centre of decision-making. Ideally interactions with the family law system should 

represent a pathway to recovery for survivors; at a very minimum its principles and practices should 

be trauma-informed and underpinned by safety considerations.  

DVNSW endorses WLSA’s recommendations29 to: 

 Introduce effective ongoing court based family violence risk assessment practices; 

 Promote and resource the early determination of family violence, through a family violence 

informed case management process and the early testing of evidence of family violence; and 

 Promote reliance on less intrusive forms of evidence than protected confidences. 

We also refer the Committee to the following recommendations of the House of Representatives 

Standing Committee on Social Policy and Legal Affairs Report: A better family law system to support 

and protect those affected by family violence: 

Recommendation 7 - The Committee recommends the Australian Government introduces to the 
Parliament amendments to the Family Law Act 1975 (Cth) to require a relevant court to 
determine family violence allegations at the earliest practicable opportunity after filing 
proceedings, such as by way of an urgent preliminary hearing and, where appropriate, refer to 
findings made, and evidence presented, in other courts. 

Recommendation 8 – The Committee recommends that abuse of process in the context of family 
law proceedings be identified in the list of example behaviours as set out in section 4AB(2) of 
the Family Law Act 1975 (Cth). 

 

 

Term of Reference c)  

beyond the proposed merger of the Family Court and the Federal Circuit Court any other 

reform that may be needed to the family law and the current structure of the Family Court 

and the Federal Circuit Court; 

                                                           
28 Kaspiew et al: Evaluation of the 2006 Family Law Reforms; Australian Institute of Family Studies, Melbourne, 
2009, pages 65, 77-78 
29 WLSA; Safety First in Family Law; 5 Steps to creating a family law system that keeps women and children 
safe 

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Report/section?id=committees%2freportrep%2f024109%2f25158#_recList3
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Report/section?id=committees%2freportrep%2f024109%2f25158#_recList3


DVNSW’s response to ToR c) 

Family violence is common and increasingly coming before the courts; an Australian Institute of 

Family Studies report found that family violence is “the most commonly raised factual issue in 

litigated proceedings”.30
 Therefore it is important that reforms always include family violence 

considerations. DVNSW also encourages the Committee to consider the appointment of a cohort of 

specialist domestic and family violence magistrates operating in both the Family Law Court and the 

Federal Circuit Court. This ought to include the appointment of a specialist Deputy Chief Magistrate. 

Domestic and family violence specialist courts, or specialist workers in family courts would assist in 

addressing this. It is also critical that the judiciary and all other relevant professions have an 

understanding and competency in family violence, as well as cultural competency, trauma informed 

practice, and disability awareness. 

The Women’s Legal Services Australia five-step plan for reform - Safety First in Family Law31 – 

provides a considered framework to undertake a reform of the family/federal courts which places 

the safety of children and adult victims/survivors of DFV at its core.   

Further, any future reform should focus on the substantial barriers in the family law system that 

unfairly disadvantage Aboriginal and Torres Strait Islander and Culturally and Linguistically Diverse 

(CALD) communities.  

The reports Improving the family law system for Aboriginal and Torres Strait Islander clients32 and 

Improving the family law system for clients from culturally and linguistically diverse backgrounds33, 

by the Family Law Council 2012, extensively explored how the family law system could be improved 

for Aboriginal and Torres Strait Islander and CALD clients. DVNSW members’ submissions 

consistently echo the barriers to accessing the system as well as the specific challenges these 

cohorts face if engaged including: 

 Lack of access to safe services that meet their needs and are trusted; 

 Lack of culturally diverse workforces; 

 The complexity of language used within courts; and 

 A lack of gender and cultural safety throughout the system. 

 

The Family Law Council’s (FLC’s) 2016 report34 includes recommendations that remain highly 
relevant including: 
 

 embedding workers from Aboriginal and Torres Strait Islander services in the family courts and 
Family Relationship Centres as family liaison officers and Aboriginal Liaison Officers; 

                                                           
30 Rae Kaspiew et al, ‘Evaluation of the 2012 Family Violence Amendments: Synthesis Report’ (Australian Institute of Family 
Studies, 2015) 16.   
31 31 WLSA; Safety First in Family Law; 5 Steps to creating a family law system that keeps women and children 
safe 
32 Family Law Council 2012, Improving the family law system for Aboriginal and Torres Strait Islander clients, Family Law 
Council. Accessed April 2017: 
https://www.ag.gov.au/FamiliesAndMarriage/FamilyLawCouncil/Documents/Improving%20the%20Family%20Law%20Syst
em%20for%20Aboriginal%20and%20Torres%20Strait%20Islander%20Clients.pdf. 
33 Family Law Council 2012, Improving the family law system for clients from culturally and linguistically diverse 
backgrounds, Family Law Council. Accessed April 2017: 
https://www.ag.gov.au/FamiliesAndMarriage/FamilyLawCouncil/Pages/FamilyLawCouncilpublishedreports.aspx. 
34 FLC Final Report 2016, 
<https://www.ag.gov.au/FamiliesAndMarriage/FamilyLawCouncil/Pages/FamilyLawCouncilpublishedreports.aspx> 

https://www.ag.gov.au/FamiliesAndMarriage/FamilyLawCouncil/Documents/Improving%20the%20Family%20Law%20System%20for%20Aboriginal%20and
https://www.ag.gov.au/FamiliesAndMarriage/FamilyLawCouncil/Documents/Improving%20the%20Family%20Law%20System%20for%20Aboriginal%20and


 working with Aboriginal and Torres Strait Islander communities and organisations to develop 
and deliver culturally appropriate post-separation parenting programs and family dispute 
resolution services; 

 developing and resourcing tailored education programs about the family law and child 
protection systems for Aboriginal and Torres Strait Islander communities to enhance 
understanding of legal rights and awareness of how the family law system works; and 

 ensuring ongoing cultural competency training for family law system professionals, including 
judicial officers, that builds an understanding of the multiple and diverse factors contributing to 
the high levels of family violence in Aboriginal communities, and an understanding of Aboriginal 
and Torres Strait Islander family structures and child rearing practices. 

 

DVNSW also supports the following recommendations made by WLSA in their Five Step Plan35: 

 

 Expand the Aboriginal and Torres Strait Islander list in consultation with local Aboriginal and 

Torres Strait Islander communities, with designated Aboriginal and Torres Strait Islander liaison 

positions. 

 Implement the recommendations from the Family Law Council’s 2012 and 2016 Families with 

Complex Needs reports about improving the family law system for Aboriginal and Torres Strait 

Islander and migrant and refugee families.  

 The Australian Government fund culturally tailored models of family dispute resolution which 

are co-designed and led by Aboriginal and Torres Strait Islander communities and organisations 

and migrant and refugee communities and organisations 

 

Women with disability are estimated to be 37.3% more at risk of domestic violence than their 

peers.36  In NSW alone, 43% of the women who experienced personal violence in 2011 were 

estimated to have a disability or long- term health condition, 7% higher than the national average.37 

Women with disability are particularly vulnerable to homelessness and to violence and require 

tailored assistance to access appropriate support and recovery opportunities. Accordingly, DVNSW, 

strongly recommends that this inquiry takes into consideration the experiences of victim-survivors 

with disability who require support and recovery options. 

 

Term of Reference d) 

a. the financial costs to families of family law proceedings, and options to reduce the financial 

impact, with particular focus on those instances where legal fees incurred by parties are 

disproportionate to the total property pool in dispute or are disproportionate to the objective 

level of complexity of parenting issues, and with consideration being given amongst other 

things to banning ‘disappointment fees’, and: 

                                                           
35 WLSA; Safety First in Family Law; 5 Steps to creating a family law system that keeps women and children 
safe 
36 ABS (Australian Bureau of Statistics), 2012. ‘4430.0 – Disability, Ageing and Carers, Australia: Summary of 
Findings, 2012’, Australian Bureau of Statistics. 
<http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/A813E50F4C45A338CA257C21000E4F36?opendoc
ument> 
37Family and Community Services, 2014. ‘Women in NSW 2014’, NSW Government. 
<http://www.women.nsw.gov.au/_data?assets/file/0019/300772/3303_WNSW-Report2014_web.pdf> 



i. capping total fees by reference to the total pool of assets in dispute, or any other 

regulatory option to prevent disproportionate legal fees being charged in family law 

matters, and 

ii. any mechanisms to improve the timely, efficient and effective resolution of property 

disputes in family law proceedings; 

DVNSW’s response to ToR d) 

Financial abuse is an extremely common experience38 for DFV survivor/victims and there is little or 
no recognition that women involved with the Family Law Court may not have the ability to access 
cash, bank accounts, liquefiable assets or even to work. Even in circumstances where a woman is 
living in the family home, it is a common experience that she may have a house but no access to 
money for legal advice and support; and DVNSW’s members report incidences where the family 
home has been sold to pay for court fees. Financial abuse does not just end post separation or post 
proceedings for a victim-survivor. In 2016 the Australian National Research Organisation for 
Women’s Safety conducted research that concluded that when women were subjected to family 
violence over an extended period of time they are far more likely to experience poor economic 
outcomes, the most significant being that she is far less likely to be in paid employment.39 
 

In some instances, women may appear to be financially stable and as a consequence of this they are 

unable to access Legal Aid. DVNSW is aware that many women give up on continuing court 

proceedings because of the financial costs of accessing court. The financial circumstances of families 

need to be considered individually and sensitively with an understanding of the dynamics and 

impacts of financial abuse. We recommend more flexibility and sensitivity for victim-survivors when 

it comes to eligibility of Legal Aid. 

Pivotal decisions regarding financial recovery are dependent on fair decisions being made regarding 
property settlement.  A survey40 that DVNSW conducted indicated that 54% of respondents reported 
that they rarely saw DFV taken into consideration for property or spousal maintenance orders with 
36% reporting it only sometimes occurs.  
 

Barriers to receiving fair property outcomes in the family law system need to be addressed. The 
difficulties in obtaining proper financial disclosure by uncooperative partners is a serious and 
identified problem, despite the law requiring mandatory disclosure. There also needs to be better 
recognition of DFV in property matters.  Family law property proceedings are so complex and 
expensive that they are unaffordable for many disadvantaged families. 41  
 

                                                           
38 Present in 99% of cases Adams, AE. "Measuring the Effects of Domestic Violence on Women’s Financial Well- 
Being," Center for Financial Security, May 17, 2011. 
39 Natasha Cortis and Jane Bullen, Domestic Violence and Women’s Economic Security Building Australia’s Capacity for 

Prevention and Redress: Final Report (ANROWS, 2016), accessed April 2017 
<http://anrows.org.au/publications/horizons/domestic-violence-and-womens-economic-security-buildingaustralia% 
E2%80%99s-capacity> 
40 DVNSW conducted an online survey with specialist DFV practitioners and services (receiving 22 individual 
and 5 team practitioner responses) specifically for the Parliamentary inquiry into a better family law system to 
support and protect those affected by family violence; House of Representatives Standing Committee on Social 
Policy and Legal Affairs 
41 See WLSV’s Small Claims, Large Battles report (Term of Reference: rules and legal principles for parenting and 

property matters; family violence and child abuse – Issues Paper questions 2, 17, 22, 23, 24, 41-42) 

https://cfs.wisc.edu/2011/05/01/adams2011/
https://cfs.wisc.edu/2011/05/01/adams2011/


DVNSW endorses WLSA’s following recommendations42 

 Boost funding to community legal centres, including specialist women’s legal services, 

National Family Violence Prevention Legal Services, Aboriginal and Torres Strait Islander 

legal services and legal aid commissions to enable legal representation for disadvantaged 

and high risk families in the family law system; and 

 Implement WLSV’s Small Claims, Large Battles report recommendations.43 

 

Term of Reference e)  

the effectiveness of the delivery of family law support services and family dispute resolution 

processes; 

 

DVNSW’s response to ToR e) 

DVNSW recognises that there are major barriers and system failures for families impacted by 
violence in the family law system. DVNSW’s members report that nationally, frontline DFV support 
services are reporting substantially increased demand which is then passed on to the courts. Existing 
pressures on community legal centres and restricted eligibility to Legal Aid mean that many 
vulnerable survivors of violence are unable to access justice or legal support. 
 

Accordingly, DVNSW endorses WLSA’s recommendations44 to: 

 Strengthen family violence response through a specialist family violence pathway or 

specialist family violence law courts; 

 Boost funding to community legal centres, including specialist women’s legal services, 

National Family violence Prevention Legal Services, Aboriginal and Torres Strait Islander legal 

services and Legal Aid Commissions to enable legal representation for disadvantaged and 

high risk families in the family law system; 

 Create a nationally consistent specialist legal aid funding pathway for family law property 

and parenting cases involving family violence; 

 Fund specialist programs to assist LGBTQ people accessing family law courts; 

 Implement and fund a national legally assisted family dispute resolution program, 

appropriate for family violence cases (property and parenting), that is supported by 

specialist family violence and trauma informed lawyers and family dispute resolution 

practitioners; 

 Roll out a mediation model with specialist family violence and trauma informed lawyers and 

social workers based on the 2012 Co-ordinated Family Dispute Resolution pilot program; and 

 The Australian Government fund culturally tailored models of family dispute resolution 

which are co-designed and led by Aboriginal and Torres Strait Islander communities and 

organisations and migrant and refugee communities and organisations. 
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https://anrowsnationalconference.org.au/report-small-claims-large-battles-achieving-economic-equality-in-the-family-law-system/
https://anrowsnationalconference.org.au/report-small-claims-large-battles-achieving-economic-equality-in-the-family-law-system/


DNSW also supports WLSN’s recommendation45 for “sexual and family violence and trauma 

informed lawyer assisted dispute resolution should also extend to property and financial matters. 

We also acknowledge the importance of access to culturally responsive family dispute resolution. It 

is important that these models of family dispute resolution are available to those with limited 

resources.” 

DVNSW supports the extension of the Family Advocacy and Support Service (FASS) which has been 

funded through the Third Action Plan of the National Plan to Reduce Violence Against Women and 

their Children. FASS has been well received in NSW and is highly commended by our membership. 

We refer the Committee to the following recommendation from House of Representatives Standing 

Committee on Social Policy and Legal Affairs Report: A better family law system to support and 

protect those affected by family violence: 

Recommendation 1 - The Committee recommends that the Australian Government considers 
extending the Family Advocacy and Support Services program, subject to a positive evaluation, to 
a greater number of locations including in rural and regional Australia. 

 

 

Term of Reference f) 

the impacts of family law proceedings on the health, safety and wellbeing of children and 

families involved in those proceedings; 

 

DVNSW’s response to ToR f) 

“Exposure to violence against their mothers or other caregivers causes profound harm to 

children, with potential impacts on attitudes to relationships and violence, as well as 

behavioural, cognitive and emotional functioning, social development, and – through a 

process of ‘negative chain effects’ – education and later employment prospects.”46 

Victims/survivors of family violence can experience a variety of responses including anxiety, 
depression, post-traumatic stress disorder, substance abuse, self-harm and cognitive and 
behavioural changes as a result of the violence perpetrated against them, which may affect their 
capacity to parent.47 There is a growing recognition of the tactics that family violence perpetrators 
use during litigation to intentionally disrupt the mother-child relationship.48 There needs to be better 
recognition and accountability that when a perpetrator uses DFV against a parent, they are also 
harming the child and that “maintaining relationships between children and abusive fathers is likely 
to be harmful unless the abusive behaviour ends”.49  
 

                                                           
45 WLSN response in review of Family Law System Discussion Paper 
46 Our Watch - https://www.ourwatch.org.au/Understanding-Violence/Facts-and-figures 

47 (Roberts et al, ‘Women’s Experiences of the Processes Associated with Family Court of Australia in the 
Context of Domestic Violence: A Thematic Analysis’ (2014) Psychiatry, Psychology and Law, p2). 
48 (ANROWS, Domestic and family violence and parenting: Mixed methods insights into impact and support 
needs: State of knowledge paper, 2016 p28, 30). 
49 (ANROWS, Domestic and family violence and parenting: Mixed method insights into impact and support 
needs: Final report, 2017 p13) 

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Report/section?id=committees%2freportrep%2f024109%2f25158#_recList1
https://www.ourwatch.org.au/Understanding-Violence/Facts-and-figures


Shared parenting arrangements and custody of children where DFV has been identified can lead to 

life altering and unnecessarily traumatic custody arrangements where violence and abuse is ignored 

or minimised just to maintain parental contact.  While the nature of a 50/50 shared parenting 

arrangement can be positive in principle, 50/50 co-parenting requires a high level of parental 

cooperation that is often not present in the parental relationship where there is a history of DFV. 

DVNSW has gathered a number of case studies where the court has ordered children to live with the 

abusive parent and the protective parent is given supervised visits even when children and young 

people have clearly and consistently expressed their desire not to have contact with the abusive 

parent. The following case study articulates how a decision to allow shared custody has impacted on 

the wellbeing of a child in a significant way.  

Case Study 4: Kym50 
 
DVNSW interviewed Kym who is a victim/survivor of DFV.   
 
Kym was married to her now ex-husband who used violence for 18 years. Even though she sought 
multiple AVOs to be placed on him, he breached them on a number of occasions.  During one 
incident, her ex-husband was using violence against Kym when her six old son tried to protect her; 
her ex-husband turned on the son and violently attacked him. Kym ended up in hospital following 
this incident and made the decision to leave her ex-husband because of the violence towards their 
son. 
 
Kym went to the Family Court to secure the full time care of her son who was still extremely 
traumatized by his father’s use of violence against him.  Even though Kym’s ex-husband wouldn’t 
pay child support, he had the funds to hire a team of lawyers to fight his case in the Family Court.  
Kym spent her meagre savings on a lawyer because she was desperate to secure full parental care 
because her son was exhibiting extreme anxiety and terrified at the prospect of having any contact 
with his father.  Because he was a minor, Kym’s son had no voice in the proceedings; Kym felt that 
she was his only voice. Kym produced evidence about the violence (i.e. the AVOs and breaches of 
those orders) but despite this, the Family Court ordered shared parental care with her ex-husband. 
She was advised by her lawyer that she would be in contempt of court if she didn’t agree to the 
Family Court orders. After losing her home, Kym was forced to represent herself. Her son was given 
overnight weekend access with his father. 
 
Kym’s son has suffered terrible consequences of the Court’s decision which forced him to spend 
time with his violent father.  He has been diagnosed with complex post-traumatic stress disorder 
(PTSD) and feels his life has been completely destroyed from his experiences of violence 
perpetrated by his father. Kym had to stop working to become a full-time carer for her son for 10 
years after he was 18 years old due to his complex mental health issues. Kym feels angry that the 
evidence that her ex-husband was violent was not taken into consideration by the court.  She 
believes her son would not be living with complex PTSD and depression if she and her son were 
listened to during the Family Court proceedings. 
 

 

DVNSW endorses WLSA’s recommendations51 to: 

                                                           
50 Name changed 
51 WLSA; Safety First in Family Law; 5 Steps to creating a family law system that keeps women and children safe 



 Strengthen family violence response through a specialist family violence pathway or 
specialist family violence family law courts  

 Introduce effective ongoing court based family violence risk assessment practices  

 Promote and resource the early determination of family violence, through a family violence 
informed case management process and the early testing of evidence of family violence  

 Remove the presumption of equal shared parenting responsibility from the Family Law Act 
to shift culture and practice towards a greater focus on safety and risk to children 

 

DVNSW also recommends to: 

 Reform the family law court to prioritise the safety of children and victims/survivors in the 

family law system; and 

 Ensure that the child’s voice is heard by well trained professionals and their preferences are 

reflected within the court orders.  

We also refer the Committee to the following recommendations emerging from the 2 most recent 

family law inquiries: 

ALRC Report: Family Law for the Future — An Inquiry into the Family Law System  

Recommendation 5 - Section 60CC of the Family Law Act 1975 (Cth) should be amended so that 
the factors to be considered when determining parenting arrangements that promote a child’s 
best interests are:  

 what arrangements best promote the safety of the child and the child’s carers, including 
safety from family violence, abuse, or other harm;  

 any relevant views expressed by the child;  

 the developmental, psychological, and emotional needs of the child;  

 the benefit to the child of being able to maintain relationships with each parent and other 
people who are significant to the child, where it is safe to do so;  

 the capacity of each proposed carer of the child to provide for the developmental, 
psychological, and emotional needs of the child, having regard to the carer’s ability and 
willingness to seek support to assist with caring; and  

 anything else that is relevant to the particular circumstances of the child. 

Recommendation 6 - The Family Law Act 1975 (Cth) should be amended to provide that in 
determining what arrangements promote the best interests of an Aboriginal or Torres Strait 
Islander child, a court must consider the child’s opportunities to connect with, and maintain the 
child’s connection to, the child’s family, community, culture, and country. 

Recommendation 37 – The Family Law Act 1975 (Cth) should be amended to provide courts with 
an express statutory power to exclude evidence of ‘protected confidences’. In determining 
whether to exclude evidence of protected confidences the court must:  

 be satisfied that it is likely that harm would or might be caused, directly or indirectly, to a 
protected confider, and the nature and extent of the harm outweighs the desirability of 
the evidence being given; and  

 ensure that in parenting proceedings, the best interests of the child is the paramount 
consideration when deciding whether to exclude evidence of protected confidences. 

House of Representatives Standing Committee on Social Policy and Legal Affairs Report: A 
better family law system to support and protect those affected by family violence: 

Recommendation 9 - The Committee recommends that the Attorney-General develops stronger 
restrictions in relation to access by other parties to medical records in family law proceedings. 

 

 

 

https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/FVlawreform/Report/section?id=committees%2freportrep%2f024109%2f25158#_recList3


 

Term of Reference h)  

any further avenues to improve the performance and monitoring of professionals involved in 

family law proceedings and the resolution of disputes, including agencies, family law 

practitioners, family law experts and report writers, the staff and judicial officers of the 

courts, and family dispute resolution practitioners; 

DVNSW’s response to ToR h) 

It is vital for professionals working in the family court system to have up to date knowledge and 

understanding of DFV. 

DVNSW welcomes improved performance and monitoring of professionals, particularly in relation to 

DFV and the impacts of it on children. Funding of the family law system needs to be improved, with 

funding to trauma informed, culturally competent and disability aware specialist DFV support 

services, family dispute resolution services, and legal services. There should be adequate funding for 

people employed within the court system to address the lack of specialised legal aid grant pathways 

for DFV victims/survivors in family law matters.  

DVNSW strongly supports the improvement of core competencies for professionals working in the 

sector, including the need for an understanding of:  

 family violence;  

 trauma-informed practice;  

 the impact on children being exposed to ongoing conflict;  

 cultural competency and disability awareness;  

 the family violence and child protection systems and their intersections with the family law 

system; and 

 sexual violence as sexual violence often intersects with DFV. 

DVNSW endorses WLSA’s recommendation for family law professionals to have a demonstrated 

understanding of family violence through the following solutions52: 

 The Australian Government fund options to ensure regular and consistent training on family 

violence, cultural competency, LGBTIQ awareness and disability awareness for all 

professionals in the system, including for family law judicial officers, lawyers and 

interpreters. This training be developed so that it is comprehensive, ongoing and tailored.  It 

also must address unconscious bias and the unique needs and experiences of diverse 

communities; 

 Establish a national accreditation and monitoring scheme for all professionals who prepare 

family reports and for children’s contact services. The scheme include mandatory training on 

family violence, working with victims/survivors of trauma, cultural competency, LGBTIQ 

awareness and disability awareness; and 

 Legislate to ensure that judicial appointments have adequate family violence and family law 

expertise.  
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We also refer the Committee to the following recommendations emerging from the ALRC Report: 

Family Law for the Future — An Inquiry into the Family Law System 

Recommendation 51 - Relevant statutes should be amended to require that future appointments 
of all federal judicial officers exercising family law jurisdiction include consideration of the 
person’s knowledge, experience, skills, and aptitude relevant to hearing family law cases, 
including cases involving family violence. 

Recommendation 52 - The Law Council of Australia should work with state and territory 
regulatory bodies for legal practitioners to develop consistent requirements for legal practitioners 
undertaking family law work to complete annually at least one unit of continuing professional 
development relating to family violence. 

Recommendation 53 - The Australian Government Attorney-General’s Department should 
develop a mandatory national accreditation scheme for private family report writers. 

 

 

Conclusion 

The safety of children and adult victims/survivors of domestic and family violence must be 

paramount in any consideration of reform of the family law system. 

This Inquiry must consider the range of substantive recommendations made to previous inquires, in 

particular: the Safety First in Family Law; 5 Steps to creating a family law system that keeps women 

and children safe. The family law system must ensure that victims/survivors and their children have 

access to specialised sexual, domestic and family violence responses at each juncture of the court 

process and on their engagement with it. Further, responses must be client-centred, trauma 

informed, culturally-safe and a recognition that domestic violence is a gendered crime.  

 
 


