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Domestic Violence NSW (DVNSW) is the peak body for specialist domestic and family violence
services in NSW. We have over 80 member organisations across NSW. We work to improve policy,
legislative and program responses to DFV (DFV) and to eliminate DFVDFV through advocacy,
partnerships and promoting good practice.

DVNSW members represent the diversity of specialist services working in NSW to support women,
families and communities impacted by DFV. They are non-government-funded organisations.Our
member organisations include: crisis and refuge services, transitional accommodation and community
housing providers, family support services, Aboriginal controlled organisations and specialist CALD
organisations, specialist homelessness service providers, men’s behaviour change programs and
networks, community organisations working with high risk communities, specialist women’s legal
support services, women and children’s support services, and Safe at Home programs.

DVNSW acknowledges the Gadigal people of the Eora Nation upon whose lands DVNSW works. We
pay respects to elders, past, present and emerging.
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Executive summary
Domestic Violence NSW (DVNSW) welcomes the opportunity to respond to the Parliament of New
South Wales (NSW) Joint Select Committee on Coercive Control’s inquiry into coercive control in
domestic relationships, broadly addresses the Terms of Reference for the inquiry.

DVNSW is of the opinion that the proposed introduction of a separate offence of coercive control
presents an important opportunity to improve the safety and wellbeing of victim-survivors in NSW,
provided it is enacted following comprehensive consultation; alongside a well-resourced, whole-ofgovernment and community implementation plan and an extensive and meaningful investment in
the domestic violence prevention and response sector. DVNSW recommends amending the civil
protection order legislation in the short term to improve immediate safety for victim-survivors whilst
broader consultation is undertaken regarding the criminalisation of coercive control and a cohesive,
whole-of-system response to DFV.

This submission presents the policy position of DVNSW regarding appropriate legislative and nonlegislative approaches to addressing coercive control. It also collates the exceedingly varied opinions
of the DVNSW membership and victim-survivors of family violence. Members and victim-survivors
alike attest that the current system is not safe, nor is it adequately responding to DFV, including
coercive controlling forms of abuse; and that people from marginalised groups are more likely to
experience negative responses from the criminal justice system. The majority of DVNSW members
and victim-survivors only support criminalising coercive control if there is a thorough consultation
process with the specialist DFV sector and people with lived experience, suitable training and
adequate resourcing for the sector, and training for police and the judiciary.

DVNSW concurs with Women’s Legal Service Victoria (WLS Vic) that the issue to be debated is not
whether to criminalise coercive control, but how and where to criminalise it (WLS Vic, 2020). It is
almost universally agreed that change is necessary to adequately respond to DFV. However, it is critical
that experts and experts by experience are consulted within and beyond this Inquiry in order to
introduce measures that are successful when implemented and achieve their aim of addressing safety
concerns and reducing risk of harm and death.

If the above recommendations are not implemented, DVNSW is of the opinion that it would be unwise,
harmful and potentially dangerous to introduce proposed legislation, for example, Preethi’s Law.
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Domestic and family violence specialist services continue to provide holistic responses to victimsurvivors without the resources required to ensure safety and redress, nor to respond to all requests
for support. The adequate funding of specialist services is of immediate concern to DVNSW and must
be prioritised alongside any proposed new or modified legislation. We also supportsubstantially
resourcing early intervention and primary prevention initiatives in order to address the root of the
social issue of DFV.

DVNSW recommends that the NSW Government:
1) Increase funding to the specialist DFV sector to ensure that women, children and sex and gender

diverse people impacted by DFV receive effective specialist support (including those who do not
choose to seek redress via the criminal justice system).

2) Prioritise the funding of DFV primary prevention and early intervention programs, services and

education campaigns to stop the violence before it begins, and to change the culture of gendered
violence in NSW.

3) Place an immediate priority on working collaboratively with Aboriginal and Torres Strait Islander

people and organisations in addressing the devastating impact of DFV on Aboriginal and Torres
Strait Islander communities in NSW.

4) Substantially increase investment in the ongoing education and training of police and the

judiciary in how to effectively and appropriately police and prosecute DFV crimes, including nonphysical abuse.

5) Prioritise a thorough consultation process with the specialist DFV sector, leaders and leading

organisations representing marginalised groups and people with lived expertise, prior to adding
a separate offence of coercive control to the criminal act.

6) Implement changes to Apprehended Domestic Violence Order (ADVO) legislation to provide

immediate protections to victim-survivors, such as defining DFV more extensively to include the
breadth of coercive controlling behaviours, whilst consultation continues regarding
criminalisation.
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7) Develop a whole-of-government approach to responding to and preventing DFV in NSW in

consultation with the specialist DFV sector, experts and experts with lived experience, which is
sufficiently resourced, reviewed, monitored and evaluated.

In Part I of the submission, we address the need to fund specialist DFV services and crisis response
services.

In Part II, we outline the urgent priority of funding DFV prevention and early intervention programs,
services and education campaigns to stop the violence before it begins, and to change the culture of
gendered violence in NSW.

In Part III, we advocate for the need to address the devastating impact of DFV on Aboriginal and
Torres Strait Islander communities.

In Part IV, we outline the need to invest in the ongoing education and training of police and the
judiciary.

In Part V, we discuss the importance of a thorough consultation process with the specialist DFV sector
and outline our recommendations to implement changes to ADVO legislation.

In Part VII, we respond to the Terms of Reference set out in this in inquiry.

In Part VIII, we take a detailed look at how our member organisations and victim-survivors
responded to two DVNSW surveys on coercive control and proposed legislation.
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Endorsements and thanks

Domestic Violence NSW endorses the submissions of:


The Australian Women Against Violence Alliance – provides leadership and advocacy at the
national level, regarding all aspects of violence against women and girls.



Muslim Women Australia – a specialist provider of DFV services for Culturally and
Linguistically Diverse and faith-based communities.



South West Sydney Legal Centre – one of the largest DFV providers in the state.



Women’s Legal Service NSW – a community legal centre providing women across NSW with
a range of free legal services.



Youth Action – the peak organisation for young people in NSW and the youth services that
support them.

We would like to thank the DVNSW members, frontline workers, people with lived expertise, and
organisations who gave their time and expertise to our interviews and participated in our survey.

We would like to thank the DVNSW Aboriginal and Torres Strait Islander Women’s Steering
Committee who shared with us their expertise and knowledge as well as their time.

We would like to thank law firm Hall & Wilcox for their generous pro-bono contributions to the legal
issues addressed in this submission.

We would especially like to recognise the people with lived expertise who responded to our survey
and provided their stories for our case studies – we hope your words will be the catalyst for positive
and meaningful change.
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Part I – Funding the specialist DFV sector
Recommendation 1:
That the NSW Government recognise the impact of DFV on women, children, and sex and gender
diverse people and increase the funding to services and organisations that meet the minimum
requirements of a quality DFV specialist service (as outlined in the DVNSW Good Practice
Guidelines for the DFV Sector in NSW)1, to ensure victim-survivors have access to immediate,
specialist and effective support.

It is well accepted that DFV is widespread and causes significant damage to families and communities
across Australia. We know that one in three women in Australia have experienced some kind of
physical violence in their lifetime, one in six adult women have experienced physical or sexual violence
by a current or former partner, and one in four women have experienced emotional abuse by a current
or former partner (Our Watch, 2016). Further and tragically, 55 women were killed in 2020 equating
to nearly one woman every week (Destroy the Joint, 2020). DFV is the single largest driver of
homelessness for women, a common factor in many child protection notifications, and results in a
police callout, on average, of once every two minutes across the country (Australian Institute of Health
and Welfare, 2012).

The serious and widespread nature of DFV within our state places significant pressure on services
responding to DFV. DVNSW members consistently speak of how underresourced their services are to
respond to the multitude of requests. DVNSW members speak of new case workers who have full case
loads within weeks, referral services which have waitlists that exceed 3 months and the delivery of
services which goes above and beyond funded KPIs. With less than one in 10 victim-survivors
choosing not to engage with the criminal justice system (ANROWS, 2020), it is imperitive that the
DFV specialist services are thoroughly resourced so as to provide safe support options for the
majority of victim-survivors.

In preparing for this Inquiry, DVNSW surveyed members as well as people with lived expertise. 38
members completed the survey, and 179 people with lived expertise. The full details on both surveys
1

In consultation with the sector, DVNSW developed the Good Practice Guidelines for the DFV Sector in NSW.
The Guidelines provide a framework to support the delivery of high quality, consistent responses to victimsurvivors across the DFV sector in NSW. The Guidelines define what makes working with victim-survivors of DFV
different to working with other clients, and provides generalist services with information regardingaround DFV
specialisation.
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can be found in Appendix A and B. Lack of funding is frequently noted in the DVNSW member survey.
“Increase funding to women's health, women's refuges, community legal centres, mediation
services, children's contact centres etc. so that women have a real choice about whether or
not to leave an abusive relationship. If all of these services are underfunded, women's
options are severely curtailed.”

DVNSW member

Victim-survivors seeking assistance require high quality services from appropriately skilled workers
regardless of their sexuality, gender, socio-economic status or location. The DVNSW Good Practice
Guidelines offer services a framework for offering an appropriate level of quality service delivery. DFV
workers require appropriate and ongoing training to ensure they are able to practice quality and
safe work. For example, DFV workers need to be informed, skilled and trained in the unique risks and
symptoms of DFV, such as the link between homicide and strangulation; the risks associated with
obtaining an acquired brain injury; the impact DFV can have on a child’s development; the increased
risk of substance misuse; culturally safe practice and the risk of suffering from post-traumatic stress
disorder. Unfortunately this ongoing training and development is not occurring in a systemic manner
across NSW due to inadequate resourcing.

The links between DFV, children’s wellbeing and child protection are well known and the need for
improved integration across these service systems is widely acknowledged (Hooker, Kaspiew, & Taft,
2016). Refuge workers and DVNSW’s predecessor, the NSW Women’s Refuge Movement, were among
the first in NSW to recognise the impact of DFV on children children as clients’ in their own right. They
also advocated for improved legislative, policy and practice responses to children impacted by DFV.
Since the Going Home Staying Home reforms in NSW, specialist children’s workers have no longer
been a consistently funded feature in NSW refuges and DFV services, which is of significant concern
to the wellbeing of children fleeing DFV. It is widely accepted that infants, children and adolescents
who witness or experience DFV can experience significant, lifelong impacts, including psychological
and behavioural issues, child abuse, health issues and other effects on wellbeing and development
(KPMG, 2016). Exposure to violence may include experiences of physical injury because of assault or
as an indirect consequence of an assault against their mother. Children who are exposed to violence
in the family context experience significant trauma and are at high risk of suffering psychological and
emotional trauma (Bee, 2000; Laing, 2000). However, this trauma can be significantly reduced when
appropriate supports and responses are implemented (Hooker et al., 2016).
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Part II – Preventing violence and educating our community
Recommendation 2:
That the NSW Government:
a)

Prioritise the funding of DFV prevention and early intervention programs, services and
education campaigns to stop the violence before it begins, and to change the culture of
gendered violence in NSW,

b) Fund primary prevention initiatives in NSW which align with Changing the picture: A

national resource to support the prevention of violence against Aboriginal and Torres Strait
Islander women and their children (Our Watch, 2018).

Sexual, domestic and family violence is preventable, and primary prevention initiatives are an
integral part of the holistic efforts to end sexual and gender-based violence against women. DVNSW
recognises the need to change the culture of gendered violence in NSW. We strongly support the work
of Our Watch in bringing together the international research, and nationwide experience, on what
works to prevent violence against women and children.
Coercive and controlling behaviour is a symptom of wider gendered inequality (Brennan, et al., 2019,
p. 637), and efforts to eliminate this form of abuse should be paired with primary prevention
techniques that simultaneously foster gender equality (Our Watch, 2018). Community awareness
about what constitutes violence, as well as the existence and scope of legal provisions, is critical in
order for laws regarding DFV to have the necessary levels of uptake and to be effective. This increase
in community awareness is a key component of calls to creiminalise coercive control. At DVNSW, we
seek to make material, community wide changes, including community driven and led initiatives,
which address gendered violence in the community. Any legislative changes must be underpinned by
thorough investment in evidence based primary prevention strategies.
DVNSW encourage the NSW Government to develop its own appropriate policies, strategies and
programs to prevent violence against women using the shared understanding of the evidence and
principles of effective prevention outlined in Change the Story: A shared framework for the primary
prevention of violence against women and their children in Australia (Our Watch, 2015), and in
consultation with the specialist DFV sector in NSW.
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Funding primary prevention initiatives specific to the Aboriginal and Torres Strait Islander
community
In 2018, Our Watch released Changing the picture: A national resource to support the prevention of
violence against Aboriginal and Torres Strait Islander women and their children. This resource is a
solution-focused practice framework for the primary prevention of violence against Aboriginal and
Torres Strait Islander women. It outlines how violence against Aboriginal and Torres Strait Islander
women can be prevented, describing the essential actions that are needed to address and shift the
drivers of this violence. It considers not only what needs to be done but also how this prevention work
should be undertaken, and by whom.

It points to actions that are most appropriately undertaken by Aboriginal and Torres Strait Islander
people and organisations, and actions that should be the responsibility of non-Indigenous people and
organisations, and of governments. It also presents a set of principles that should guide this prevention
work. NSW requires a strong, well-resourced primary prevention response to DFV in order to address
the root causes of violence in communities, inter-generational trauma, children experiencing trauma,
and high levels of children in Out Of Home Care.

DVNSW recommends that the NSW Government fund a comprehensive primary prevention strategy
that aligns with Changing the picture: A national resource to support the prevention of violence against
Aboriginal and Torres Strait Islander women and their children (Our Watch, 2018) as a key step in
preventing violence against Aboriginal and Torres Strait Islander women and their children.
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Part III – Prioritising the Aboriginal and Torres Strait Islander community
Recommendation 3:
That the NSW Government place an immediate priority on working collaboratively with Aboriginal
and Torres Strait Islander people and organisations in addressing the devastating impact of DFV on
Aboriginal and Torres Strait Islander communities, including:
a. Investing in culturally appropriate responses to DFV, which are developed in partnership
with Aboriginal and Torres Strait Islander communities, and include initiatives run by and
for Aboriginal and Torres Strait Islander communities;
b. Providing sector wide training (including the police and judiciary) on culturally responsive
approaches to DFV;
c. Ensuring guidelines and protocols regarding Aboriginal and Torres Strait Islander people and
communities are followed by police officers and the judiciary;
d. Ensuring that there is thorough, culturally safe, consultation with Aboriginal and Torres
Strait Islander individuals, specialist workers and organisations prior to considering
legislative changes regarding coercive control;
e. Inviting members of the DVNSW Aboriginal and Torres Strait Islander Women’s Steering
Committee to a hearing of the Joint Select Committee on Coercive Control to provide
evidence on the impact of coercive control legislation on their communities.

Sexual, domestic and family violence is a serious issue for Aboriginal and Torres Strait Islander peoples
in Australia which must be taken seriously and addressed as a priority by the NSW Government.
Considerable evidence exists which verifies that Aboriginal and Torres Strait Islander women are far
more likely to be victim-survivors of sexual, DFV than non-Aboriginal women (Australian Institute of
Health and Welfare (AIHW), 2019; Putt, Holder & O’Leary, 2015; Olsen & Lovett, 2016). In 2016–17,
Indigenous women aged 15 and over were 34 times more likely to be hospitalised for family violence
compared to non-Indigenous women (AIHW, 2019), demonstrating that severity of injury is much
higher than for non-Aboriginal counterparts.

It is challenging to quantify the full extent to which Aboriginal women experience violence due to the
array of barriers that lead to the underreporting of violence and reduced help-seeking in Aboriginal
communities, however estimates suggest about 90% of gendered violence may go unreported
(ANROWS, 2020). The rate of family violence within Aboriginal and Torres Strait Islander families must
be understood in the context of the historical, political, social and cultural environments in which it
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occurs (AIHW, 2009; Putt, Holder & O’Leary, 2015). The high rates of sexual, DFV in Aboriginal and
Torres Strait Islander communities must be seen in the context of colonisation, genocide, oppression,
racism and marginalisation. Experiences of gendered violence in Aboriginal communities and access
to services for this are nuanced, as are the experiences of coercive control.

Partnerships with the Aboriginal and Torres Strait Islander community

To support self-determination and enfranchisement, solutions for Aboriginal and Torres Strait
islander communities should be co-designed and led by and for communities. Due to the unique
experiences of coercive control by Aboriginal and Torres Strait Islander peoples, and the high rates of
DFV which require attention, thorough consultation with the Aboriginal and Torres Strait Islander
community is necessary to ensure that any potential changes to legislation has a positive impact on
Aboriginal communities and act to decrease the current high rates of violence. Best practice responses
to coercive control must reflect the views, involvement, ownership and diversity of Aboriginal and
Torres Strait Islander peoples in urban, rural and remote communities. Community-driven and
responsive programs are more likely to experience greater engagement from local Aboriginal people,
and show respect for the rights of Aboriginal peoples to self-determination (AIHW, 2013).

DVNSW believes that the membership of the DVNSW Aboriginal and Torres Strait Islander Women’s
Steering Committee has extensive expertise in the area of DFV and should be in direct consultation
with the NSW Government regarding systemic changes to DFV legislation and policy. We ask that
members of the DVNSW Aboriginal and Torres Strait Islander Women’s Steering Committee be
selected to provide evidence on the impact of coercive control legislation at an upcoming hearing
of the Joint Select Committee on Coercive Control.

Investing in culturally appropriate responses

There are numerous barriers that hinder Aboriginal women’s use of mainstream services when
seeking support for DFV (ANROWS, 2020). These include but are not limited to:


intergenerational trauma and distrust towards non-Aboriginal people;



fear of removal of children;



fear of experiencing homelessness;



concern of retaliation or alienation from kinship community;
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lack of accurate information and awareness of services;



lack of local service with capacity/expertise to assist; and



lack of culturally competent service providers.

Seeking support can sometimes seem like a continuation of abuse, when services such as the police,
courts, child protection systems and housing services demonstrate unsafe and controlling responses.

For Aboriginal victim-survivors, there is also often a fear of what will happen to the perpetrator if legal
action is taken against them due to a variety of reasons including institutionalised racism and high
numbers of Black deaths in custody.

To adequately respond to coercive control experienced by Aboriginal and Torres Strait Islander
peoples, those working within the DFV system need regular training to understand the ongoing
impacts of colonial policies such as invasion, slavery, child removals, assimilation and forced
integration of diverse communities of Aboriginal and Torres Strait Islander peoples, and to work
respectfully with Aboriginal and Torres Strait Islander families and communities.
The UN Declaration on the Rights of Indigenous Peoples (UN General Assembly, 2007) – supported by
Australia – provides an international articulation of best practice expected in engaging with Indigenous
people. The Declaration reinforces Indigenous peoples’ right to self-determination.

Article 18: Indigenous peoples have the right to participate in decision making in matters,
which would affect their rights, through representatives chosen by themselves in accordance
with their own procedures, as well as to maintain and develop their own Indigenous decision
making institutions.

Article 19: States shall consult and cooperate in good faith with the Indigenous peoples
concerned through their own representative institutions in order to obtain their free, prior and
informed consent before adopting and implementing legislative or administrative measures
that may affect them (UN General Assembly, 2007).

The NSW Government should be guided by the UN Declaration on the Rights of Indigenous Peoples
when engaging with the Aboriginal and Torres Strait Islander community on proposed legislation,
including coercive control.
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Mainstream services should strive to support and collaborate with Aboriginal and Torres Strait
Islander organisations in providing responses to DFV within the local community and to hire Aboriginal
workers. Aboriginal services are well positioned as leaders and spaces that foster cultural resilience
and healing in Aboriginal communities.

Holistic approaches to programs and services should be developed by and/or with Aboriginal and
Torres Strait Islander people, should foster social and emotional well-being, and would do well to
incorporate culturally appropriate healing practices. Ideally, all services and government agencies
should have Aboriginal and Torres Strait Islander workers and have strong working relationships
with Aboriginal services. In addition, services and government agencies should be careful to ensure
that Aboriginal and Torres Strait Islander staff are adequately supported and mentored.

NSW Government must ensure that organisations working with people experiencing coercive control
have the resources, appropriate skills and ongoing training to work effectively with Aboriginal and
Torres Strait Islander people and offer culturally competent practices and culturally-safe spaces.
Cultural competency training must be mandatory and ongoing.

Following protocols regarding Aboriginal and Torres Strait Islander people and communities

Ensuring guidelines and protocols regarding Aboriginal and Torres Strait Islander people and
communities are followed by police officers and the judiciary.

Currently, DVNSW members report that the NSW Government guidelines and protocols are being
routinely ignored, for example not using Aboriginal Liaison Officers and not utilising Aboriginal case
managers in child protection in cases where Aboriginal workers would be preferenced. If barriers exist,
such as the number of Aboriginal staff, the NSW Government must pro-actively work to resolve these
issues. It is difficult for DVNSW to hold confidence that guidelines will be followed in regards to the
safety and wellbeing of Aboriginal and Torres Strait Islander people under new legislation, if current
procedures and guidelines are not followed.
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Part IV – Educating police and the judiciary to respond effectively
Recommendation 4:
That the NSW Government:
a) Substantially increase investment in the ongoing education and training of police and the
judiciary on how to effectively and appropriately police and prosecute DFV crimes, including
those that could be classified as ‘coercive control’.
b) Pilot and evaluate co-responder models.

Improvements to how police and judiciary respond to DFV crimes has been consistently cited by
DVNSW members as a much needed systemic change, regardless of whether coercive control is
criminalised or not. It has also been named as a necessary precondition to the effective operation of
any such legislation (McGorrery & McMahon, 2019).

“Specialist training, trauma-informed training and practice, a total change to the way they
frame victims and an understanding of long-term effects of coercive control”
DVNSW
Member

Concerns regarding policing of coercive control in other jurisdictions

A key concern in criminalising coercive control is whether creating a new offence addresses the
complex issues that would arise with implementation in practice (Wangmann, 2020). It is too early to
properly evaluate the coercive control offence introduced in England and Wales in December 2015,
early information suggests long-standing concerns about practice that have continued. For example,
there appears to be a haphazard implementation with some police forces laying very few charges
since the offence was introduced (McClenaghan & Boutard 2017; Walklate et al. 2018, in Wangmann,
2020, p. 118), and a lack of dedicated training for police with only eight of the 43 police forces in the
UK having been provided with training about the new offence two years after its introduction (Travis,
2017, in Wangmann, 2020). Johnson and Barlow (2018, in Wangmann, 2020) also uncovered critical
gaps in practice— low levels of charging, even lower levels of decisions to prosecute, ‘missed
opportunities for using’ the new offence, and calls to police about coercive control were ‘given a
lower priority’ than other domestic abuse-related crimes by ‘call handlers’. In this context, Walklate
and colleagues have asked whether ‘general frontline police ofﬁcers can, and should be expected to
16
Domestic Violence NSW | January 2021 | Submission to the New South Wales Parliament Joint Select Committee on Coercive Control
inquiry into coercive control in domestic relationships

understand the complexities of coercive control as a form of abuse’ (Walklate et. Al., 2018, in
Wangmann, 2020, p.121).

The centrality of this question is conﬁrmed in a recent report by Her Majesty’s Inspectorate of
Constabulary and Fire & Rescue Services (2017) on the ‘police response to domestic abuse’ which
found that an ‘understanding of victim/perpetrator dynamics (techniques of coercive and controlling
behaviours)’ remained the top competency identiﬁed as ‘requiring improvement among frontline
ofﬁcers and specialist ofﬁcers/investigators’ by ‘domestic violence practitioners’ (p. 28 in Wangmann,
2020). Similar problems have been seen in Tasmania, where there have been few prosecutions of
coercive control offences. Karryne Barwick and colleagues (Chapter 7 in Wangmann, 2020) detail that
by the end of 2017, some 12 years after the offences commenced operation, only 73 charges were
ﬁnalised; involving 34 guilty pleas, six charges proven by the court, two dismissals and 31 withdrawals.
The Tasmanian figures are perhaps the most troubling given how long they have been available, as
they are perhaps indicative of more deep-seated problems with the use of the criminal law
(Wangmann, 2020).

Training in DFV for Police

Successful operation of an offence of coercive control rests heavily upon victim-survivors and the
police being willing and able to work collaboratively with one another – a relationship that is often
problematic (Monash Gender and Family Violence Prevention Centre, 2020). This requires that
officers are well educated on the gender dynamics of violence; are free from prejudice against
marginalised groups; and move away from assessing an isolated ‘incident’ and rather interpret
abuse as a series of interrelated events (Monash Gender and Family Violence Prevention Centre,
2020). This work would inevitably be time intensive, and nuanced, and would require intensive
training as well as whole-of-police cultural change.

The success of legislative reform is contingent upon successful implementation, and based upon
member experiences and experiences of people with lived expertise in the DVNSW surveys conducted
for this inquiry, the current NSW police force requires substantial support to be able to successfully
enact proposed changes.

“Police absolutely need more DFV training, so that even if they can't do something they
can respond appropriately so victims at least feel heard”

17
Domestic Violence NSW | January 2021 | Submission to the New South Wales Parliament Joint Select Committee on Coercive Control
inquiry into coercive control in domestic relationships

DVNSW Member

Victim-survivors across NSW should be able to access a similar, high quality justice response to
gendered violence across NSW; however, we know that this is not the case.

“[Successful convictions of DFV are] dependent on the magistrate, prosecutor and
individual officer in charge and their knowledge of DFV and willingness to proceed.”
DVNSW Member

Although we acknowledge the important work of many individual police officers, we recognise that
systemically, significant changes are necessary. Most DVNSW members and victim-survivors who
responded to surveys regarding this Inquiry noted that the NSW police to undertake in order to
adequately respond to crimes of DFV. For example, in response to the question ‘do police generally
act diligently regarding DFV, including non-physical forms of violence?’, only 8% of DVNSW members
responded ‘yes’. (n=3). 40% of members said police do not act diligently (n=15), 39% said that they
sometimes act diligently (n=14), and 11% said that they mostly act diligently (n=4).

In response to the same question, only 3% of people (n=-3) with lived expertise of DFV, believed that
police generally act diligently regarding DFV cases. 50% said police do not act diligently (n=51). 23%
said that they sometimes act diligently (n=23), and 6% said that they mostly act diligently (n=6).

More in depth and compulsory ongoing training in DFV is commonly requested by DVNSW members
as a key way to improve responses.

“Much more training on domestic violence, mutualising language, primary aggressor
determination. Ongoing, in-depth training at a percentage that reflects their contact with
domestic violence e.g. if 80% of work in particular LAC's [Local Area Commands] is
domestic violence then 80% of their training should be about domestic violence.”
DVNSW Member
As well as training, substantive work could be done to look at the tools used by police to assess
coercive control. Although many first responders – such as the police – find it challenging to identify
the primary aggressor, DFV specialists have little difficulty identifying coercive controlling behaviour
and the primary aggressor. DVNSW suggests investigatingthe practical assessment tools used by
police. The child protection assessment tools developed by the Safe and Together Institute, or the
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work of Allan Wade and Linda Coates in using clear and consistent language and interviewing skills to
develop responses that uphold dignity and build on safety may be beneficial. In addition, the ability of
the Domestic Violence Safety Assessment Tool (DVSAT) requires review in its’ ability to assess for
coercive control. DVNSW supports the NSW Government’s current review of the DVSAT tool.
Co-response models

A thorough consultation process could investigate the effectiveness of the police response and
whether alternative reforms could have a greater impact, such as piloting women’s police stations or
specialist domestic and family violence services co-located in police stations. See the work of
Carrington, Sozzo, Guala and Puyol on the efficacy of women’s police stations in successfully
addressing gendered violence in Latin America (Carrington, Sozzo, Guala & Puyol, 2020). DVNSW
endorse recommendations made to this inquiry by Women’s Legal Service NSW regarding coresponse models.

“Remove police from the process altogether.” Victim-survivor of domestic violence

Training in Domestic Violence for the Judiciary

Whilst training about any legislative changes is critical, the need for training and education of key
professionals working in the legal system is a more far-reaching one. Recommendations calling for
further education and training of professionals working within the criminal justice system, and the
legal system more broadly, points to greater challenges with the adequacy of responses to IPV than
can be satisﬁed through implementinga single offence and training about that offence. Whilst some
of these recommendations are speciﬁc, relating to particular legislative provisions and procedures, a
number are directed at a more conceptual level (see, e.g. Research, including self-assessment from
members of the judiciary, evidences that substantial training and development is necessary to
improve judicial responses to DFV cases (Wakefield & Taylor, 2015).

Effectively educating frontline police, the legal profession and the judiciary on DFV will require a longterm commitment to specialist training, recruitment and supporting champions from within both
professions. It also represents an overhaul of police and judicial culture. DVNSW welcomes the
opportunity to work alongside the police and judiciary to ensure a holistic understanding of DFV is
fostered, and that a thorough understanding of coercive control and what constitutes a DFV crime is
comprehensively understood.
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Part V – Thorough Consultation
Recommendation 5:
Prioritise a thorough consultation process with the specialist DFV sector, leaders and leading
organisations representing marginalised groups and people with lived expertise through
mechanisms beyond this Inquiry, prior to criminalising coercive control.

We attest that to comprehensively understand the possible impact of coercive control legislation, an
extensive consultation with the specialist DFV sector and people with lived expertise is required.
This would enable and support a thoroughreview of any legislative reforms necessary to improve the
NSW Government’s protections for crimes of DFV.

Leaders and leading organisations representing marginalised groups must be meaningfully consulted
to ensure that proposed legislation does not inadvertently impose negative consequences on people
who already experience substantial barriers to accessing the justice system. This is especially pertinent
for Aboriginal and Torres Strait Islander women, women with disability, children and young people,
regional and rural women, sex and gender diverse people, culturally and linguistically diverse women,
women on temporary visas, criminalised women, sex workers and older women. Each of these groups
face unique challenges, requiring careful consideration.

Experts in Scotland frequently noted that the success of coercive control legislation occurred through
a long and thorough consultation process, and collaborative work with sector experts and people
with lived expertise (Global Rights for Women, 2020). The legislative framework, before the
introduction of a coercive control offence was very different to the Australian context, we agree that
cultural change in law enforcement and efforts to correctly draft the legislation through thorough
consultation are necessary requirements. One may compare the offence in Tasmania with that in
Scotland shows the impact of successful drafting and thorough consultation.

DVNSW shares concerns with other organisations including South West Sydney Legal Centre, that the
submission period for this inquiry although not short, covered the 16 days of achion, Christmas and
New year period- three of the busiest for the DFV sector. DVNSW recommends that further
consultation is held including varied and interactive methods such as roundtables.
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Part VI – Next steps- immediate and longer-term legislative change
Recommendation 6:
Implement changes to Apprehended Domestic Violence Order (ADVO) legislation to provide
immediate protections to victim-survivors, such as defining DFV more extensively to cover the
breadth of coercive controlling behaviours, whilst consultation continues regarding criminalisation.

Civil legislation is the most broadly-used mechanism to address DFV in the justice system. Due to the
complexities of the legislation and the need for thorough consultation andwell-resourced
implementation, DVNSW recommends that initial and immdiate changes are made to the ADVO
legislation to increase access to safety and justice for people who have experienced DFV.
(Comprehensive detail is available under TOR 3)

Recommendation 7:
a) Develop a whole-of-government approach to responding to and preventing DFV in
consultation with experts and experts by experience, that is sufficiently resourced,
monitored and evaluated.
b) Respond to, and fund the recommendations of A Safe State.

DVNSW recommends that introducing specific coercive control legislation only occur alongside a
sufficiently resourced, whole-of-government implementation plan. Further, we believe that there
are significant changes needed to DFV legislation as well as to the efficacy of all first responses to
family and domestic violence in NSW (Australian Law Reform Commission 2010; Domestic Violence
Death Review Team, 2020).

Evan Stark notes that for a legal framework of coercive control to be successful, there are a ‘confluence
of related factors’, namely ‘a coherent national strategic framework; an articulation of the dilemma
facing the justice system; centralised coordination by justice professionals; activist pressure from
Women’s Aid; and exhibitions of political will’ (Stark, 2020, p. 33). While Stark favours creating a
criminal offence of coercive control (2007, p. 365) to address Intimate Partner Violence (IPV), this is
only part of his strategy to change how we conceive of and respond to domestic relationships. Stark
notes that while many professionals have already adopted a deﬁnition of DFV that recognises coercive
control, practice remains focused on ‘documenting individual acts without identifying their political
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context or consequence, once again depicting the bars without grasping that they are part of a cage’
(2007, p. 366).

2021 marks five years since the Victorian Royal Commission into Family Violence and the
Government’s adoption of the 227 recommendations. This comprehensive, sufficiently resourced
approach is the political leadership required in NSW in order to stop preventable harm and death.

Survey responses

Consultation with DVNSW members and people with lived expertise strongly noted the importance of
introducing any possible legislation in a thorough, well resourced and well planned manner. When
asked for their stance on criminalising coercive control, the majority of DVNSW members (53%)
answering this question supported legislative changes only if they occur with thorough consultation,
adequate training and resourcing for the DFV sector (N=14).

When asked the same question, the vast majority of people with lived expertise (56%) supported
legislative changes only if they occur with thorough consultation, adequate training and resourcing for
the DFV sector (N=51).
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Contributing towards a whole-of-government approach, DVNSW draws the committee’s attention to
the NSW Women’s Alliance’ A Safe State policy platform which makes 49 recommendations calling on
the NSW Government to improve responses to family and domestic violence. The policy platform
demonstrates that a broad range of policy changes are necessary, with a substantial investment by
the NSW Government, if we are to aptly respond to the high levels of violence in our state. The
recommendations of A Safe State are foundational to how NSW should be responding to, and
preventing, DFV in NSW.
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Part VII – Responding to the Terms of Reference

1. What would be an appropriate definition of coercive control?
For questions related to the scope of any proposed offence of coercive control, please see TOR 9.
Experts in Scotland see the success of coercive control legislation as occurring through the
development of a definition collaboratively with sector experts and people with lived expertise
(Global Rights for Women, 2020). We refer members of the committee to Recommendation 5 of this
submission, that thorough consultation is undertaken before an offence is introduced.
Towards a unified definition
Across NSW and Australia, there are varieties of DFV, only some of which include coercive control. The
lack of unity creates particular issues for victim-survivors who are engaged in systems across state and
federal jurisdictions, or in multiple states and territories. Many reports have pointed towards the need
for, ‘a common interpretative framework, core guiding principles and objects, and a better and shared
understanding of the meaning, nature and dynamics of family violence that may permeate through
the various laws involved when issues of family violence arise’ (Australian Law Reform Commission,
2010). As recommended by the Australian Women against Violence Alliance 2020 submission to this
Inquiry, DVNSW similarly recommends that a universally agreed upon definition would be worth the
substantial effort to create it, and should be a focus of the Second National Plan.

Recommendation:
That the Australian, State and Territory Governments, in consultation with specialist women’s and
family violence services, establish a consistent national definition of family and domestic violence,
in which coercive control is recognised as a pattern of abuse as part of the development of the
Second National Plan to Reduce Violence against Women and their Children
(AWAVA submission to this Inquiry, 2020).
Defining Coercive Control
“When someone uses coercion to control, manipulate, disempower, shame and humiliate
to gain advantage that is abuse.”

Victim-Survivor of Domestic Violence
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The cumulative effect of a pattern of coercive and controlling behaviour is the most prevalent and
nuanced form of domestic abuse experienced by women and sex and gender diverse people. Research
indicates that the, ‘coercive and controlling aspects of abuse have the most pervasive and destructive
consequences for victims’ (Brennan, et al., 2019, p. 637). The harm is severe and enduring. For some
it can be more pervasive and insidious than physical abuse. A large, well-designed International study
showed that the level of control in an abusive relationship increased the risk of a fatality by a factor
of nine (Glass, Glass, Manganello & Campbell, 2004).
“It has taken me many years of being out of the abusive marriage to understand that I
experienced coercive control. Because there was no physical evidence it was like it didn't
happen. However, in dealing with the psychological affects I experience I have come to
understand how bad it was, and how deeply I was and am still affected.”
Victim-Survivor of Domestic Violence
Stark describes coercive controlling violence as, ‘a strategic course of oppressive behaviour designed
to secure and expand gender based privilege by depriving women of their rights and liberties and
establishing a regime of domination in personal life’ (Stark, 2012, p.16). Stark describes the concept
of coercive control as three-pronged and reliant upon the repetitive use of intimidation, isolation and
control by the perpetrator (Stark, 2007). Coercive control is conceptualised as a ‘liberty crime’ (Stark,
2007, p. 13), having the intentional effect of, ‘stripping away a victim’s sense of self and …. violating
their human rights’ (Brennan, et al., 2019, p. 637).
‘Coercive control has identifiable temporal and spatial dimensions, typical dynamics and
predictable consequences. For the purposes of assessment, these may be subdivided into
tactics deployed to hurt and intimidate victims (coercion) and those designed to isolate and
regulate them (control).’

(Stark 2012, p.8)

The methods of abuse employed by the perpetrator are tailored to achieve maximum impact on the
individual victim-survivor. They are nuanced and reflective of the idiosyncrasies of that particular
relationship, and factors such as disability, gender and race, which are reinforced as vulnerabilities
due to societal discrimination. They feed on pre-existing power dynamics and can include ‘coercion,
threats (to the victim, children, and pets), intimidation, financial abuse (money for essential items such
as food or petrol is restricted/withheld), reinforcing invisibility, and isolation’ (Brennan, et al., 2019,
p. 638).
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A core cyclical factor, both feeding and being generated by coercive control is fear: fear of the person
with whom they are in a domestic relationship, fear of ‘the system’ and ‘fear of what they might lose
by exposing themselves to the criminal justice process (e.g., their role as mothers to their children)’
(Walklate & Fitz-Gibbon, 2019, p. 102). It is also possible in a minority of cases that patterns of abuse
exist and cause harm without the presence of fear.
“It creates invisible chains and a sense of fear that pervades all elements of a victim’s life.
Isolating you from friends, family, colleagues, and spiritual supports. Depriving you of
basic needs, such as food. Monitoring your time. Monitoring you via online
communication tools or spyware. Dictating all aspects of your everyday life, such as where
you can go, who you can see, what you can wear and when you can sleep. Preventing you
from accessing support services, such as medical services. Constantly belittling you e.g.
saying you’re worthless. Humiliating, degrading or dehumanising you. Financial control.
Threats and intimidation - particularly subtle [ones], psychological [abuse]”
DVNSW member
Systems abuse is a form of abuse, which aims to assert control over the victim-survivor, as well as to
harass and intimidate them. Perpetrators of violence are well known to use a variety of government
and non-government systems to further harm towards victim-survivors, in particular after they have
separated (Parliament of Victoria, 2008). It is worth noting that systemic abuse by organisations and
government departments is sometimes named by victim-survivors to be coercive control. This form
of systems abuse is well documented within the legal system, with perpetrators causing harm through
tactics, which include submitting illegitimate cross-applications, failing to appear in court, calling
irrelevant witnesses, personally cross-examining victim-survivors, requesting frequent adjournments
or otherwise increasing the length and cost of proceedings (Douglas, 2018).

2. How should the offence distinguish between behaviours that may be present in ordinary
relationships with those that taken together form a pattern of abuse?
One of the challenges in defining coercive control, and the reason for requiring thorough consultation
prior to introducing such legislation, is that the relevant behaviours are varied and contextual. The
triggers of fear and intimidation enabling control may be so frequent and subtle that they are not
evident from outside the relationship (Bishop & Bettinson, 2018). Additionally, the demarcation
between coercive and controlling behaviours on the one hand and voluntary choices in a relationship
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on the other hand, may in some cases be difficult to determine. For example, one indicator of coercive
control may be that one individual controls the finances of the household. In some relationships,
this could be indicative of a pattern of oppression or exploitation, whereas in others it could indicate
a consensual position between the individuals (NSW Government Discussion Paper, 2020). Although
in one situation, this is consensual and in another, a victim-survivor experiences fear or intimidation
from the impact of this financial abuse, the evidence is the same in both cases. It is also worth noting
that this behaviours and impacts will vary significantly depending on the type of relationship, for
example heterosexual, parent-child, gay or lesbian or person with a disability-carer.
‘A related challenge is how to distinguish the ‘coercive’ element from the normative ways
in which men micro-manage women’s enactment of gender roles (such as how they cook
or clean) by default, simply because they are women.’
Bishop & Bettinson, 2018, in Stark and Hester, 2019, p. 87.
Some legislation provides a defence of reasonableness to coercive control (in conjunction to conduct
being in the victim-survivor’s best interests, in the Scottish, English and Welsh legislation). This may
avoid legislative overreach between criminalising coercive control and ordinary relationships,
however there may be people from marginised communities who are negatively impacted. For
example, there have been concerns in the UK about the impacts on women with disability, whose
abuser is their carer using this defence (McVeigh, 2015). 212). There have not been any cases on this
point in the various legal systems, so it is difficult to know if this inhibits decisions. Since the crime
itself requires a substantial adverse effect to the victim-survivor or an abusive purpose (as defined in
the English and Welsh offence), such defences may be redundant (Bettinson, 2020, p. 213). For
example, a negative effect on the victim would rarely be born out from behaviour that is reasonable
and thought to be in the best interests of the victim-survivor.
Consultation should be conducted on how relationships involving people with disability and their
carers should be best captured, as well as kinship relationships for Aboriginal and Torres Strait Islander
families, and specific relationship dynamics for sex and gender diverse people.
Implementation of a legislative offence will need to avoid legislative encroachment, such as on
consensual relationships, or ordinary behaviour within relationships or parental relationships. For
example, it is important that ‘protective parents’ are not deemed to be coercively controlling. An
example, be to include a specific provision that protects where there is reasonable risk of harm to a
child. For example provisions, see section 20B(3) of the Criminal Law Consolidation (Domestic Abuse)
Amendment Bill 2020 (SA) and section 76(8) of the Serious Crimes Act 2015 (England and Wales).
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3. Does existing criminal and civil law provide the police and courts with sufficient powers to
address domestic violence, including non-physical and physical forms of abuse?
In NSW, in short, no.
DVNSW recommends to implement changes to Apprehended Domestic Violence Order (ADVO)
legislation to provide immediate protections to victim-survivors. This includes defining DFV more
extensively to cover the breadth of coercive controlling behaviours, whilst consultation continues
regarding the introduction of a separate, coercive control offence.
The criminal justice system remains a powerful tool in addressing domestic violence, however, it
requires sharpening to ensure the ability of victim-survivors to access redress for abuse they have
experienced is significantly increased (see TOR 14). Although NSW criminal and civil domestic and
family violence legislation itself requires substantial reform, it is also important to note that the
implementation of the legislation is a continual issue, with DVNSW members noting consistent
complaints of discrimination, varied implementation and lack of training. The instrument of the justice
system will only be as useful as those who implement it (see further concerns regarding police
implementation in Part IV).
“The poor quality of many complaint narratives raises questions about the understanding
of IPV [Intimate Partner Violence] that is conveyed to, and in turn, underpins the ADVO
system. The absence of in-depth, detailed accounts that portray the context of violence
means that key professionals have insufficient information when making decisions about
claims for protection. This has implications not only for the administration of the ADVO
system but also for related legal proceedings.”

(Wangman, 2012)

When a civil order is breached it becomes a criminal offence, yet DVNSW members continuously
report that breaches are not taken seriously by police officers. This is also substantiated by research
(NSW Domestic Violence Death Review Team, DVDRT, 2020; Wangman 2020). DVNSW members also
attest that non-physical forms of abuse are less likely to be investigated by police, including financial
abuse, tech-facilitated abuse, harassment, stalking and intimidation.
Criminal and civil response
All Australian states and territories currently have domestic violence protection order regimes, which
criminalise a broad spectrum of abuse upon the enforcing of a breech occurring, and which aim to
protect against future abuse. It is worth noting that these were introduced due to widespread pushes
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for reform from women and the women’s sector to enable a flexible response to incidences as well as
patterns of abuse (Murray & Powell, 2011). Two large-scale reviews of Australian responses to DFV
in Queensland and Victoria2 did not make the recommendation of criminalising coercive control due
in part to the mechanisms available in their civil responses to adequately respond to a broad range of
abusive behaviours. The Victorian Government noted:
‘There is a risk that a new offence criminalising family violence will be interpreted to include
conduct which is difficult to prove to a criminal standard, or conduct which may not warrant
criminalisation. There is also a related risk that prosecutors would not make sufficient or
consistent use of any new offences.’ (Victorian Government Printer, March 2016, p. 228).
The Apprehended Domestic Violence Order (ADVO) legislation in both Queensland and Victoria
includes clearer definitions of DFV, which include coercive and controlling behaviours.
DVNSW refers to the recommendations from Women’s Legal Service NSW to this inquiry as well as
to recommendation 5.4 from the Australian Law Reform Commission (ALRC, 2010), that the
governments of NSW and the ACT should review the offences categorised as ‘domestic violence
offences’ in their respective family violence legislation with a view to ensuring that the
classification falls within the proposed definition of family violence in Rec 5–1 (see below).
Recommendation 5–1 of the same review (ARLC, 2010) recommends that, ‘State and territory family
violence legislation should provide that family violence is violent or threatening behaviour, or any
other form of behaviour, that coerces or controls a family member or causes that family member to
be fearful. Such behaviour may include but is not limited to:
(a) physical violence;
(b) sexual assault and other sexually abusive behaviour;
(c) economic abuse;
(d) emotional or psychological abuse;
(e) stalking;
(f) kidnapping or deprivation of liberty;
(g) damage to property, irrespective of whether the victim owns the property;

2

The Queensland Special Taskforce (2015) and the Victorian Royal Commission into Family Violence (2016)
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(h) causing injury or death to an animal irrespective of whether the victim owns the animal;
and
(i) behaviour by the person using violence that causes a child to be exposed to the effects of
behaviour referred to in (a)–(h) above.’
Stalk and intimidate offences
All Australian jurisdictions have enacted criminal legislation prohibiting stalking3. Stalking is an offence
that can be constituted by a protracted pattern of behaviour or course of conduct, rather than an
individual instance. Although stalking offences vary between States and Territories, they include some
forms of coercive control, but not all.
DVNSW member and lived expertise surveys highlighted that both groups do not believe that police
are successfully implementing stalking and intimidation offences. DVNSW are concerned about the
possible introduction of additional offences displaying a pattern of abuse, without the systemic
changes necessary to successfully implement them (See section IV regarding policing; and section VI
regarding system reform).
DVNSW Members:

3

Crimes Act 1900 (ACT) s 35; Crimes (Domestic and Personal Violence) Act 2007 (NSW) s 13; Criminal Code Act
1983 (NT) sch 1 s 189; Criminal Law Consolidation Act 1935 (SA) s 19AA; Criminal Code Act 1924 (Tas) sch 1 s
192; Crimes Act 1958 (Vic) s 21A; Criminal Code Act Compilation Act 1913 (WA) sch 1 s 338E, Criminal Code Act
1899 (Qld) sch 1 ch 33A.
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No DVNSW members found police to be very responsive and only 6% (n=2) of members thought that
police were ‘very responsive’ to course of conduct offences. 40% of members thought police were
somewhat responsive (n=13), 40% not so responsive (n=13%) and 12% not at all responsive (n=4).
Lived expertise survey:

The data from the lived expertise survey had a more scathing opinion of police responses. Filtered to
only people who had experienced this form of abuse- 92 people responded to this question. No people
with lived expertise noted that police were very responsive and only 2% (n=2) thought that police
were ‘very responsive’ to course of conduct offences. The majority of people with lived expertise (47%,
n=43) thought police were not so responsive. 22% thought that police were somewhat responsive
(n=22%) and 29% not at all responsive (n=27).

4. Could the current framework be improved to better address patterns of coercive and
controlling behaviour? How?
See Parts IV and VI regarding training of police and judiciary, and the need for a whole-of-government
response. See TOR 3 regarding recommended changes to ADVO legislation.

5. Does the law currently provide adequate ways for courts to receive evidence of coercive
and controlling behaviour in civil and criminal proceedings?
Nil response.
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6. Does the law currently allow evidence of coercive control to be adequately taken into
account in sentence proceedings?
Nil response.

7. What are the advantages and/or disadvantages of creating an offence of coercive
control?
The advantages of criminalising coercive control
Recognition of patterns of abuse
The introduction of coercive control legislation can fill the gap in existing criminal law firstly, by
ensuring that DFV is jurisprudentially re-framed by a ‘course of conduct’ rather than a specific incident.
Secondly, it could expand the scope of the law to capture non-physical abusive behaviours.
“Coercive control was a huge part of what was happening prior to the first physical assault
but despite knowing it wasn’t right there was nothing I could do and if it’s not considered
illegal it’s again just another tactic to tell me I’m imaging things or things aren’t so bad or
I’ve never hit you...I didn’t know until after I left that these things where all part of the DV
cycle.”

Victim-survivor of domestic violence

Presently, NSW criminal law offences such as assault, stalk/intimidation, and damage to property
do not capture the full range of behaviours that would otherwise be the subject of a coercive control
offence. Although the legal definition of assault has slowly grown to include psychological harm
(usually in the form of a serious diagnosable psychological injury), the definition has been construed
narrowly. The effect is that fewer cases fall within the recognised ambit of non-physical assault.
Coercive control legislation shifts the focus away from responding to victims in an individual incidentled approach focused on physical abuse to a pattern based approach that addresses the cumulative
effect of harm (Walklate & Fitz-Gibbon, 2019). The reframing DFV as a liberty crime recognises that it
is a:
‘Course of conduct that subordinates women to an alien will by violating their physical
integrity (domestic violence), denying them respect and autonomy (intimidation), depriving
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them of social connectedness (isolation) and appropriating or denying them access to the
resources required for personhood and citizenship (control).’ (Tolmie, 2018, p. 52)
Criminalising coercive control may perform an educative function by enhancing community
recognition of DFV, as well as assisting victims to better understand the abuse they have experienced
(Youngs, 2014).
‘Feminist law reformers have also drawn attention to the human rights abuse that can
result from controlling another person by restricting their freedom of movement, limiting
their access to family members or curtailing their social activities. These harms have not
been readily captured by the criminal law, and this has underpinned support for the
criminalisation of conduct that causes psychological harm to another.’
(McMahon & McGorrey, 2016, p.3)
Due to the complexity of the issue, DVNSW recommends that patterns of coercive control would be
introduced in the NSW civil legislation prior to the criminal act (See TOR 3).
Increased ability to access further supports
If coercive control is implemented successfully, following a thorough implementation plan, more
victim-survivors will be able to access victim’s compensation and other supports, which are only
available to people who have participated in the criminal justice system.
“They will be able to seek protraction as well as compensation if their abuse is recognized
by the law uses coercion to control, manipulate, disempower, shame and humiliate to gain
advantage that is abuse.”

DVNSW Member

Recognition of the prevalence of coercive control
Reframing DFV as a liberty crime rather than an assault crime has created the space for different
criminal law interventions internationally. Potential uses of coercive control legislation range from the
use of coercive control in expert testimony in court proceedings to its use as a specific defence for
action taken (e.g. homicide), as a constituent element of specific offenses and as a specific criminal
offence in its own right (Walklate & Fitz-Gibbon, 2019).
Supporters of criminalisation argue that it assists police officers in responding to cases that are
potentially lethal due to high levels of psychological abuse, but where there is no overt physical abuse
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or cases of repetitive ‘low level’ physical offending (Tolmie, 2018), however further evidence is
required to establish whether crimes are committed in such a linear format.
Criminalising coercive control has the advantage of making the broader context of the relationship
evidentially relevant in criminal proceedings (Hanna, 2009). With the focus on physical violence,
courts do not hear the victim's full story; broader accounts of the perpetrator’s behaviour may add to
the victim’s credibility and provide clear evidence of the perpetrator’s motives (Tolmie, 2018). An
offence of coercive control may captures the full breadth of DFV, allowing the court to make better
assessments of what is going on, and ensure sentencing responses accurately reflect the harm of the
offending (Youngs, 2014).
Shifting attention from victim-survivor safety to offender accountability
Unlike laws in England and Wales, Scotland’s Domestic Abuse Act puts the focus on perpetrators, not
victims: prosecutors must demonstrate a person has engaged in an abusive course of behaviour
intended to cause harm, not necessarily that the victim was seriously affected by it (Bettinson, 2020).
‘Giving justice professionals a robust legal tool could relieve their frustration with ‘failed’
intervention, help shift their attention from victim safety to offender accountability, and so
remove an important context for victim-blaming. The new law would also facilitate a
corresponding shift among community-based services from ‘safety work’ to ‘empowerment’.’
(Stark & Hester, 2019, p. 86)

The disadvantages of criminalising coercive control
The issue of how best to combat coercion and control, and whether new legislation would achieve the
desired result was considered in various inquiries, including by the Australian Law Reform Commission
(2010); Queensland's Special Taskforce (2015); and the Victorian Royal Commission (2016). All of these
inquiries recommended against the introduction of a new offence, despite the overwhelming
deficiencies in the existing legislation. Additionally the most recent NSW DVDRT report does not
recommend criminalising coercive control (2020).
Difficulty proving coercive control
‘There is a risk that a new offence criminalising family violence will be interpreted to include
conduct which is difficult to prove to a criminal standard, or conduct which may not warrant
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criminalisation. There is also a related risk that prosecutors would not make sufficient or
consistent use of any new offences.’ (Victorian Government Printer, March 2016, p p. 228)
Many victim-survivors already find it challenging to meet a standard of criminal proof for abuse
perpetrated against them. DVNSW members as well as victim-survivors raised concerns regarding the
ability to meet a standard of proof at a criminal level.
“[There is a] risk of protracted engagement with the legal system. Difficulty articulating and
proving the type of coercive control abuse they have experienced. If men are charged but
found 'not guilty' will this empower them even more to continue their abuse?”
DVNSW Member
What is psychological harm?
The concept of ‘purely psychological harm as a type of 'injury' that the criminal law should concern
itself with is still novel. Its boundaries are still undefined and its legitimacy questioned’ (McMahon &
McGorrey, 2016, p.15).
For example, the Tasmanian Family Violence Act criminalises conduct that the perpetrator knew or
ought to have known would unreasonably cause ‘mental harm, apprehension or fear’. The term
‘mental harm’ is not defined in the Family Violence Act, and there is no case law purporting to define
it. Either it could be interpreted broadly to include ‘emotional harm’, or it could be narrowly
constructed to mean ‘psychological harm’.
Historically, psychological harm has been constructed to exclude emotional harms such as grief,
distress or anger and to require an ‘identifiable clinical condition’4. With respect to offences such as
assault, an offence could have been committed if there is a serious psychological injury and the injury
goes ‘beyond merely transient emotions, feelings and states of mind’ (Reeves v R; R v Reeves [2013]
NSW Court of Criminal Appeal 34 (21 February 2013), para. 58, 132 & 137). Researchers have
commented that there is an ‘historical reluctance of the criminal law to consider 'mere' emotional
harm as serious enough to warrant the criminal law's attention’ (McMahon & McGorrey, 2016, p.17).
‘While neither supporting nor opposing new offences, National Legal Aid cited the difficulty
in distinguishing between merely frugal or greedy and coercive and controlling conduct as a

4

See UK Case Law as follows, common themes are found in Australian Case law: R v Chan Fook (1994) 99 Cr
App R 147, 152; R v Dhaliwal [2006] EWCA Crim 1139 (16 May 2006); R v Ireland; R v Burstow [1997] UKHL 34
(24 July 1997).
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potential problem in defining an economic abuse offence, rather than as a protection
against inappropriate use.’

(ALRC report 114, 2010)

If psychological harm extends to emotional harm, how is it proven beyond reasonable doubt?
There are concerns that less urgent instances of emotional harm, that are experienced solely
subjectively, would be difficult to prove.
‘The Australian Law Reform Commission noted in its 2010 Consultation Paper, Family
Violence—Improving Legal Frameworks, that policing an offence such as economic or
emotional abuse is ‘fraught with difficulties’ and ‘each element of such offences has to be
proved beyond reasonable doubt and there may be significant evidentiary challenges to meet
this standard.’

(Victorian Government Printer, March 2016, p. 213)

Over-criminalisation
Criminalising the infliction of psychological harm also raises the possibility of over-criminalisation, the
phenomenon whereby the criminal law, is utilised excessively, unjustifiably or unnecessarily. This is
particularly poignant to communities who are already over-policed and over-criminalised, such as
Aboriginal and Torres Strait islander communities and migrant communities (ABS, 2020).

‘Changes to the law must be avoided which, while superficially or symbolically attractive,
do not actually advance the safety of victims and the community, or the accountability of
perpetrators… In addition, in the absence of comprehensive sentencing data, we do not have
a clear sense of whether sentences for family violence offences are more or less severe than
sentences imposed in other cases. Before contemplating new laws, we must ensure that they
are necessary, and that we are making the best use of the laws already in place.’
(Victorian Government Printer, March 2016, p. 224)

If psychological harm is defined in a broad manner, including emotional harms, there is concern
amongst policy makers that ‘it could lead to over-criminalisation, over-regulating human interactions
by trying to stop us from hurting each other's feelings’ (Horder, 1994, p. 349, in McMahon & McGorrey
2016, p.17).

The women’s prison population represents a vulnerable group that faces a high number and
complexity of barriers, as well as high risk of further victimisation and lack of support services when
leaving prison. DVNSW endorses the submission and recommendations of the Australian Women
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Against Violence Alliance (AWAVA) to this term. AWAVA (2020) highlights the need in particular for
an examination of the over-representation of Aboriginal and Torres Strait Islander women in the
Australian criminal justice system, which needs:

‘To involve an analysis of the historical processes and structural conditions of colonisation,
social and economic marginalisation, systemic racism, and specific practices of criminal justice
agencies. There is also a pressing need for research to be conducted on the viability of
alternatives to incarceration for Aboriginal and Torres Strait Islander women.’ (AWAVA, 2020)

DVNSW emphasises the importance of consulting with Aboriginal controlled organisations in the
design of coercive control legislation to ensure legal system injustices are not perpetuated for
Aboriginal and Torres Strait Islander women.
Some coercive control legislation does not include perpetrators who are not current intimate
partners

A significant limitation of the UK legislation concerns relationships that have ended, as it extends only
to former intimate partners where they continue to live together (Bettinson, 2020). Once the
relationship ends in England and Wales, the expectation is that the offences under the Protection from
Harassment Act 1997 (UK) will apply to behaviour that amounts to a course of conduct that causes
harassment (s 2), stalking (s 2A) or puts a person in fear of violence (s 4) (Home Ofﬁce 2015). This
provides a degree of protection at what is a particularly dangerous time for victim-survivors of
domestic abuse, it creates confusion in the criminal law about what abusive behaviour is and wrongly
focuses on the location of the harm rather than the relationship it takes place within (Bettinson, 2020).

Potential for legal systems abuse and reliance on a victim-survivor’s engagement with police

The successful operation of an offence of coercive control would rely upon victim-survivors being
willing and able to involve police. This is problematic. Research has consistently documented the many
reasons why women victim-survivors of intimate partner violence are hesitant to engage police.
They fear gender bias, discrimination, not being believed, that the abuse will escalate following police
intervention, or that they will be blamed for the abuse committed against them. For women within a
coercively controlled relationship, these barriers to seeking help are particularly insurmountable.
Women who have been coercively controlled are more likely to experience isolation and to lack social
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support networks and independent decision-making skills (Stark, 2009). The introduction of a new
offence alone is unlikely to reduce the reluctance of women victim-survivors to engage the police.
Issues with access to justice already exist for women. Criminalising coercive control, could be seen as
a a flawed solution that lives within a gender-biased criminal justice system:
‘The creation of any new offence in this field places women squarely within the domain of criminal
justice. Yet, the difficulties faced by women in dealing with criminal justice systems are both well
known and profound. ....[T]he more the criminal law tries to intervene on behalf of women, the
more challenges it poses for them. From the point of contact with a frontline police officer, to
presenting evidence at court, to dispositions by the court—whether criminal or civil—all present
a range of hurdles for women to negotiate. The nature of these experiences can be contingent on
a wide range of variables, including class, ethnicity and cultural background.’
(Walklate & Fitz-Gibbon, 2019, p 101)
In particular, the creation of a new offence does not deal with any of the well-documented
concerns women have for not engaging with the criminal justice process and, as Douglas and
Fitzgerald have observed, may also create new opportunities for ‘legal systems abuse’: perpetrators
using the legal system to further assert control over their partners (Douglas & Fitzgerald 2018;
Douglas & Nancarrow, 2014). Additionally, such abuse can also contribute to the criminalisation of
women, adding to their concerns about engagement with legal processes at all (see further Tolmie
2018; Walklate & Fitz-Gibbon 2019, p 102).
Challenges with policing and implementation
It is unsurprising that coercive control is not always easily identifiable by first responders and/or
victim-survivors themselves. It can assume a variety of forms and does not always leave physical
evidence (Myhill & Hohl, 2016). Being able to identify a pattern of coercive control, being a course of
conduct rather an individual act or a series of independent acts, requires, ‘an appreciation of the wider
gendered context of power relations in intimate partnerships, the availability of historical information,
and a readiness to link a diverse range of abusive behaviours’ (Brennan, Burton, Gormally & O’Leary,
2019, p. 637).
‘The particularity of coercive control, the strategic ways in which a specific abuser
individualizes his abuse based on his privileged access to personal information about his
partner, could also prove elusive for policing.’

(Stark & Hester, 2019, p. 87)
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Victim-survivors who do contact the police are likely to come up against additional barriers to justice.
For example, implementing this offence relies on a police officer’s ability to identify the potential
presence of coercive and controlling behaviour, elicit information from the victim-survivor and
correctly assess that pattern of behaviour. This requires that officers move away from assessing a
particular ‘incident’ and instead interpret a series of interrelated events and the harm that flows from
these. Effectively educating frontline police on the gender dynamics at play in coercive control
situations and enhancing their ability to identify such behaviour will require a long-term commitment
to specialist training. This has yet to happen across Australia.
“It is not that there are disadvantages of criminalising coercive control per se. Rather, that
there are risks that the provisions are not drafted in a manner which prevent systems abuse
by the primary aggressor, and that the law change is not accompanied by the required
investment in system reforms and community education, which may lead to an
underutilisation of the new laws.”

DVNSW Member

Re-traumatisation of victims and misconstrued credibility issues
Proving subjective elements will likely require more experience based testimony from victimsurvivors. For cases that proceed beyond the policing stage and into the criminal courtroom, a key
issue is how to prove coercion. The difficulties women victim-survivors face in documenting their
abuse should not be overlooked. The offence of coercive control focuses on a pattern of abusive
behaviour. This may involve unremarkable acts that, when viewed in isolation, are not criminal.
Rather, it is about analysing behaviour that forms a pattern of abuse. As such, the very same barriers
that have traditionally hindered women’s access to justice are likely to persist, despite the existence
of a new offence.

‘Critics warned that evidencing the less tangible elements of coercive control would push
police and the justice system more generally outside their comfort zone while requiring even
more experience based testimony from victims than before.’
(Tolmie, 2018, in Stark & Hester, 2019, p. 87)

For traumatised witnesses, the process of giving evidence in court may trigger a traumatic flashback,
panic attack or episode of dissociation where the brain becomes foggy, perceptions are distorted and
they become confused and disorientated. Without information on trauma, the shaking, confusion,
disorientation and an inability to maintain eye-contact which often result from these reactions may
lead magistrates, judges and the jury to doubt the credibility and veracity of her testimony. The
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reactions may also be seized upon by the defence barrister and portrayed as suspicious in an attempt
to undermine witness credibility. In addition, a witness is required to provide a coherent account in
court, but a traumatic experience commonly cannot be recalled as a cohesive memory due to the
impact trauma has on the brain’s memory processes. Again, this is likely to affect perceptions of
credibility.
Unintended consequences: risks for vulnerable groups 5

Acknowledging that opinion regarding criminalisation is diverse, it is important to acknowledge
concerns raised by individuals and groups regarding the possible negative impacts on people from
marginalised groups . It is essential to ensure that any efforts to improve safety for the majority of
people does not negatively affect those already experiencing barriers to access support.
Marginalised groups, such as Aboriginal and Torres Strait Islander people and culturally and
linguistically diverse people, overwhelmingly experience systemic racism through the justice system
(DVNSW, 2020).
‘There is sufficient evidence pointing to the unintended consequences of harnessing the law
in this way—particularly for those whom it is believed might be protected by the law (see,
e.g., Douglas 2018; Tolmie 2018)—with protection from the law being additionally
problematic for Indigenous women (Blagg 2016), women with disabilities (Thiara, Hague and
Mullender, 2011) and those from ethnic minorities (Gill and Harrison 2017). This evidence is
multifaceted and multilayered, ranging from the specific consequences associated with
particular legal strategies to the more general question of what response women (in violent
relationships) might want from a criminal justice system and what they might receive in
reality. The criminalisation of coercive control has drawn comment along all these
dimensions.’

(Walklate & Fitzgibbon, 2019)

Future reform should focus on the substantial barriers in the legal system that unfairly disadvantage
Aboriginal and Torres Strait Islander and culturally and linguistically diverse communities. Please see
the submission of Muslim Women’s Association and AWAVA for additional details.

The reports Improving the family law system for Aboriginal and Torres Strait Islander clients and
Improving the family law system for clients from culturally and linguistically diverse backgrounds, by
the Family Law Council (2012), extensively explore how the family law system could be improved for

5

See part III of this submission for more detail regarding Aboriginal and Torres Strait Islander communities
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Aboriginal and Torres Strait Islander and Culturally and Linguistically Diverse clients. DVNSW
members’ submissions consistently echo the barriers to accessing the system as well as the specific
challenges these groups face, once they are engaged in the system, including:


Lack of access to safe services, including police officers, that meet their needs and are trusted;



Lack of culturally diverse and culturally sensitive responders;



The complexity of language used within courts; and



A lack of gender and cultural safety throughout the system.

DVNSW hold concerns that if the above issues are not addressed through systemic reforms, coercive
control legislation could negatively impact the above cohorts.
“[There is a] Risk of protracted engagement with the legal system. Difficulty articulating and
proving the type of coercive control abuse they have experienced. If men are charged but
found 'not guilty' will this empower them even more to continue their abuse?.”
DVNSW Member
Unintended consequences: possible impact on family law proceedings

DVNSW wishes to highlight the importance of examining the impact that introducing an offence of
coercive control may have on related family law proceedings (whether those family law proceedings
are concurrent with, or commenced after, any criminal proceedings concerning a charge of coercive
control).
“The legislation is likely to be used to prosecute many women who are attempting to defend
themselves and their children from male abusive behaviour.”

DVNSW Member

DVNSW asks that careful consideration be given to the potential risks and benefits of the overlap
between criminal proceedings involving a charge of coercive control and family law proceedings,
including:


Whether the definition of ‘family violence’ under section 4AB of the Family Law Act 1975 (Cth)
should be amended to include behaviour which is proposed to be criminalised under Preethi’s
Law, including conduct which has the effect of making the victim dependent on, or
subordinate to, the offender, controlling behaviour or monitoring, and any behaviour which
humiliates or degrades (noting that the Family Law Act 1975 (Cth) identifies ‘repeated
derogatory taunts’ as family violence but does not identify any other behaviour which might
humiliate or degrade a victim). DVNSW is particularly concerned to ensure consistency
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between the definition of family violence under the Family Law Act 1975 (Cth) and any
proposed offence of coercive control.


Whether it is proposed that family law courts will have the power to issue a civil protection
order in respect of behaviour constituting coercive control.



Whether the proposed offence of coercive control may unintentionally capture behaviour by
victims seeking to protect their family (for example, where a mother prevents a father’s access
to their child).



How the Family Court might take into consideration a successful or failed prosecution of a
charge of coercive control, including in relation to property distribution and parenting orders:
o

Whether the Family Court will accept consent orders on their face and make such
orders in circumstances where there has been allegations of coercive control or a
conviction of a charge of coercive control (DVNSW considers this question is
particularly important where a potential victim is self-represented or receives limited
legal representation). Similar concerns have be raised by Federal Parliament in its
inquiry into the interaction between the family law system and family violence (Cth
of Australia, 2017).

“If coercive control is prosecuted and dismissed at the state level the Family Court will be
bound to take this into account this could have unintended consequences in considering
parenting arrangements.”

DVNSW Member

8. How might the challenges of creating an offence of coercive control be overcome?
DVNSW would aspire to a ‘do no harm’ approach, where we ensure there are adequate protections in
place to mitigate any potential negative consequences of criminalising coercive control. This includes
minimising potential negative impacts on marginalised communities.
DVNSW draws the Inquiry to the following recommendations:
Recommendation 6: Implement changes to ADVO legislation to provide more immediate
protections to victim-survivors and to further cover the breadth of coercively controlling
behaviours whilst consultation continues regarding criminalisation.
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Recommendation 7: Develop a whole-of-government approach to responding to and
preventing DFV in consultation with experts and experts by experience, that is sufficiently
resourced, monitored and evaluated.

9. If an offence of coercive control were introduced in NSW, how should the scope of the
offence be defined, what behaviours should it include and what other factors should be
taken into account?
Regardless whether a new offence, a definition of family and domestic violence is sorely needed within
criminal and civil legislation in NSW, as well as a broader, nationally agreed upon definition.
DVNSW notes the recommendations from the ALRC report 114 (2010), described in full in Part 3 of
this submission, which note a full description of domestic and family violence that any amended
legislation should fall within.
Scotland and the UK
Since 2015, England has had a ‘cross-governmental response’ with a ‘working definition’ of coercive
control that includes, ‘any incident or pattern of incidents of controlling, coercive or threatening
behaviour, violence or abuse between those aged 16 or over who are or have been intimate partners
or family members regardless of gender or sexuality’ (Stark, 2020, p. 34). Behaviour that has as its
purpose, or would be likely, when directed at a person, to:


Make them dependent or subordinate



Isolate them



Control, regulate, monitor their activities



Deprive them or restrict freedom of action



Frighten, humiliate, punish or degrade them (Domestic Abuse Act, Scotland, 2018).

Furthermore, ‘it is appropriate and important for state and territory family violence legislation to
contain a provision that explains the features and dynamics of family violence, including that while
anyone can be a victim of family violence or use family violence it is predominantly committed by
men’ (ALRC, 2010, 5.163).
DVNSW considers that any offence of coercive and controlling behaviour ultimately enacted must be
carefully designed to ensure that it successfully achieves three goals, being:
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1. addressing gaps in the law regarding coercive control;
2. effectively captures behaviour which constitutes coercive control;
3. sufficiently consulted upon and tested so as not to cause potential harm to victimsurvivors.
Those goals should guide the scope and design of the offence.
Lessons from other jurisdictions: Defining the behaviour covered by the offence: focussing on the
effect of the behaviour rather than the type of behaviour
DVNSW considers that the approach taken by England and Wales, Scotland, and Ireland, by leaving
open the category of behaviours that will constitute coercive control, has been helpful. DVNSW and
its members have found that coercive and controlling behaviour can manifest in a multitude of ways
(See TOR 1). Any attempt to limit the types of behaviour that will constitute coercive control runs the
risk of excluding victims from the protection of the law where the perpetrator uses unusual or creative
means to control the victim. In this regard, DVNSW notes that the draft of Preethi’s Law proposes to
limit the scope of coercive and controlling behaviour by the effect of this behaviour.
Many victim-survivors raised concerns in the DVNSW lived expertise survey regarding the burden of
proof, noting both the need to ensure any legislative changes are carefully implemented as well as
directing DVNSW to amendments necessary in the civil legislation (see TOR 3).
“The same as physical abuse, it's all so hard to prove. It's hard enough proving physical
abuse especially if you didn't report until after leaving the relationship or during leaving
the relationship.”

Victim-survivor of domestic violence

Recognising that coercive and controlling behaviour occurs not just between domestic partners:
protecting all victims of coercive and controlling behaviour
DVNSW notes that some jurisdictions exclude children and parents from the scope of coercive control
offences. For example, the Scottish offence is expressly limited to abuse of a partner or ex-partner,
consistent with existing definitions of domestic violence in Scotland. Similarly, the Tasmanian offence
is limited to spouses and partners. In contrast to the Scottish and Tasmanian position, the English and
Welsh offence applies whenever the offender and victim-survivor are personally connected (including
parental relationships, such as parents-in-law and children).
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DVNSW considers that the Scottish and Tasmanian approaches are unnecessarily limited, and do not
reflect the true impact and scope of coercive and controlling behaviour as it occurs in a range of
domestic relationships. DVNSW supports an expanded definition of coercive control, which
acknowledges that the behaviour occurs in a range of domestic relationships, including parent/child,
co-habiting individuals, relatives, and extended kinship ties. (See TOR 2).
Defence of reasonableness
DVNSW notes that the approach in Scotland, England and Wales has been to enact a defence of
reasonableness, which puts an evidentiary burden on the accused person only (i.e. once evidence is
adduced which raises the issue of the defence, the burden of disproving the defence beyond a
reasonable doubt shifts to the prosecution).
DVNSW considers that defences framed in this way carry the risk of imposing a significant burden on
the prosecution. DVNSW considers that a defence framed in this way may cause many prosecutions
to fail simply because of an evidentiary issue - that is, the prosecutor cannot demonstrate, beyond a
reasonable doubt, that the behaviour was not reasonable. This is particularly the case where the
defendant may be in a better position to adduce evidence regarding whether or not the conduct was
reasonable in the circumstances. DVNSW also considers that a defence framed in this way may present
a vehicle for perpetrators of coercive and controlling behaviour to use the judicial system as a further
means of engaging in harmful behaviour - for example, by further traumatising or ‘gas lighting’ the
victim by suggesting that their conduct was reasonable, and leaving the victim to gather evidence to
demonstrate that it was not. Where coercive and controlling behaviour is actually occurring, and the
prosecution fails simply because of a failure of the prosecution to lead evidence on the question of
reasonableness of the behaviour, the result could be catastrophic for the victim’s sense of self and
confidence in their own personal judgment about their circumstances.
DVNSW considers that the burden of proof in disproving a defence of reasonableness should lie with
the defendant.
Carer’s defences in the UK
Ensuring that any introduced offence captures all behaviour, which constitutes coercive control,
including degradation of an individual’s sense of worth, and personal autonomy is essential. The
psychological harm suffered by victim-survivors of coercive and controlling behaviour manifests not
only in alarm, distress, or fear of physical harm in the victim-survivor (reflected in the offences
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introduced in Scotland, England and Wales), but includes the degradation or destruction of the victimsurvivor’s personal sense of identity, autonomy and self-esteem.
A victim-survivor of coercive and controlling behaviour may not feel alarm or distress, but may simply
over time experience degradation of their own personal autonomy (for example, in circumstances of
financial abuse or micro-management of a victim-survivor’s behaviour).
DVNSW considers that the proposed legislation should address and criminalise behaviour that causes
mental harm to a victim-survivor, even when the victim is not necessarily fearful or distressed. These
include circumstances where a victim’s sense of identity, self-worth or autonomy are challenged.
The nature of coercive control poses several challenges for lawmakers when seeking to frame a
criminal offence, which captures the behaviour, because of:


the varied nature of the individual experience of coercive control;



the subtleties of the behaviour (i.e. the abuse can be expressed in subtle, yet powerful, ways
including a look, or silence, or a couple of words); and



the difficulties in establishing harm, in circumstances where the harm is often not visible to
the naked eye (cf. physical harm).

Given these difficulties, DVNSW supports thorough consultation based on the open-ended definition
of coercive control proposed in subsection 14A(2) of the proposed Preethi’s Law and a further limb in
subsection 14A(2) of the proposed legislation, which targets behaviour that has the effect of
substantially diminishing an individual’s sense of identity, autonomy and self-esteem.
Protection of children
DVNSW notes that coercive control can affect children’s development, and often children have
difficulties identifying that they are being subject to coercive and controlling behaviour. Even if they
do, they are often without power to stop or avoid the behaviour (Hooker et al., 2016). The effects of
coercive and controlling behaviour can damage the emotional and psychological development of a
child, with the effects felt well into adulthood (Hooker et al., 2016). It is imperative that children are
recognised and protected under any new legislation. DVNSW welcomes proposed clause 14B of
Preethi’s Law which creates an offence of aggravated coercive control where that conduct is directed
at, makes use of, or takes place in the presence of, a child.
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“It is essential that there be specific protections for protective parents taking reasonable
action to protect their child(ren) from abuse. This may be in the form of a specific defence,
guidance in the form of a statutory guidance document or explanatory memorandum, or
alternatively an explicit carving out of any matters relating to child contact which may be dealt
with under the federal Family Law Act 1975 (Cth).”

DVNSW Member

DVNSW member survey
The following are elements of a coercive control offence that DVNSW members submitted should
be included in any potential legislation (responses are copied directly from member responses):


Power over, control, manipulation.



Electronic stalking, using children and animals as threat to elicit compliance, sustained pattern
of depriving victim survivor of exercising their human rights and instilling fear or any sort.



Definitely something around the children being used.



Extent of coercive control, long term impact and the different behaviours it includes as some
of those are still very prevalent in traditional societies [sic].



Common behaviours exhibited by the perpetrator once a relationship has ended. Stalking,
threats against victim and family and friends.



Prioritising the victim’s view of if it was dangerous.



Loss of liberty and as specific as possible.



Abuse or threat of abuse to animals (note: not constrained by a definition as the property of
the subject persons). Treatment of animals including care offered or refused and contact with
animals as a means of punishing or controlling another person.



Violent, menacing or intimidating behaviours towards the victim (including such behaviour
directed towards a child, relative or animal), controlling, regulating or monitoring the victim's
day to day activities (includes financial and spiritual abuse), frightening, humiliating,
degrading, or punishing the victim (including e.g. threats of self-harm or suicide, threats to
withdraw support for a partner visa etc.), depriving or restricting the victim's freedom of
action, isolating the victim from their friends, relatives or other sources of support, and
making the victim dependant or subordinate (includes inducing drug dependency).



All of the pillars of control – psychological, financial, isolation, threats - everything we’ve spent
the last decade educating the community about.



The mind games. The conditioning. Pattern of behaviour. The red flags. The way that the
victim is blamed in how perpetrators report. The language that is used. Stalking, controlling,
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using children to continue the abuse, using animals to further abuse and control victims and
their children. Exposure to violence or sexually explicit acts for children, Trauma responses
from victims.


Threats of violence (lashing out with fist without actually connecting), unreasonable rules that
women must follow.



Gas lighting – continually changing stories/information to the victim in order to create
confusion, take away confidence and self-esteem. Isolation – isolating the victim from loved
ones, support network. Monitoring.



Allegations that mother has a mental illness when she doesn't, active isolation from friends
and family, gas lighting, financial abuse, use of court procedures and vexatious litigation
especially lying in affidavits should be recognised as a serious offence and evidence of
controlling behaviour, alienation of children, digital stalking



Matters relating to blackmail regarding children or mistreatment of children; Pattern of
behaviour; Control exerted over every day, mundane behaviour/ responses/ tasks; Gas
lighting.



It should apply specifically to male violence against females.



Ongoing harassment. Multiple phone calls. Driving past their home. Intimidation.



I would love to see that perpetrators who use the Family Court, Child Support, Centrelink as a
tool to continue their abuse are held to account whenever possible.



The full spectrum of abusive behaviours, underpinned by the overarching principals of a
course of conduct a reasonable person would consider as instilling fear, compliance and
isolation in victims.



Financial control, asset control, emotional blackmail by threatening public, workplace and
extended family humiliation.

10. Could the current legislative regime governing ADVOs better address coercive and
controlling behaviour? How?
Improvements to the current legislative regime governing ADVOs are necessary, and DVNSW
recommends that they are amended as a priority, whilst consultation for a whole-of-government
approach to addressing DFV is conducted (see Section IV).

Lesley Laing’s qualitative research into the process of obtaining an ADVO in NSW offers extensive
evidence of the multiple and compounded barriers that women face when accessing the NSW justice
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system to seek and ADVO (Laing, 2013). We draw the Inquiry’s attention to section IV regarding the
implementation of current legislation, where substantial improvements are required. This includes
challenges for female defendants who are incorrectly identified as the perpetrator of crime.
“I have a significant case load dealing with women as defendants in AVO's who are wrongly
labelled as perpetrators. It takes a lot of my time and many others writing representations to
Police to ultimately explain they are the victim and the AVO is withdrawn. If these women
now have a criminal charge against them then it will be a lot of wasted taxpayer money on
Legal Aid defending these charges for those that are eligible. For those victims that are not
eligible they will either have to represent themselves against the Police and the perpetrator or
pay for representation to prove they have been wrongly labelled the perpetrator. Big waste of
court time.”

DVNSW Member

The DVNSW lived expertise survey conducted as part of this submission also offers a plethora of
examples of people who had insufficient responses when attempting to access ADVOs.

It has been suggested (Wangmann, 2012) that the critical failure of the ADVO system is the failure
to look past an event- and incident-based criteria for determining when ADVOs should be
finalised. In determining the appropriate amendments, the Inquiry is directed towards the
Queensland and Victorian protection order legislation, as well recommendations made by the
ALRC/NSWLRC (2010) which vary from the above jurisdictions. Wangmann suggests that coercion
and control could helpfully be included in the definition of domestic violence and used as a
criterion for ADVO assessment (Wangman, 2012, p.718). DVNSW considers that Wangmann’s
proposal should be adopted by NSW.

11. Should the common law with respect to context and relationship evidence be codified
within the CPA (or other relevant NSW legislation) to specifically govern its admissibility in
criminal proceedings concerning DFV offences?
No. Context evidence refers to evidence, which is adduced for the purposes of helping the jury to
understand other evidence that might (without context) appear implausible, misleading or disjointed.
Context evidence may include evidence of uncharged acts and evidence of bad character (Chhabra
2016, p. 1). Relationship evidence is background evidence, which ‘explain[s] the nature of the
relationship between the complainant and the defendant’ (ALRC 2010, p. 27.263). Given the variety
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of situations and relationships in which DFV can occur, such evidence can be an essential component
of criminal proceedings for offences of this nature. For example, it could be used to provide context
as to how an offence occurred or why a victim-survivor remained in an abusive relationship.
As described in the Discussion Paper, context and relationship evidence is already admissible in
criminal proceedings concerning DFV offences (NSW Government 2020, p. 32 [8.8] & p. 22), subject
to passing the threshold tests under the Evidence Act 1995 of being both relevant and of a probative
value that outweighs its prejudice to the defendant. Evidence law is notoriously difficult to codify,
perhaps best exemplified through the process of endeavouring to create and universally adopt the
uniform evidence law (see generally ALRC 2006 Report 102).
Taking into account the difficulties associated with codification, and the already well-established
common law authority, DVNSW do not consider that the common law with respect to context and
relationship evidence needs to be codified, particularly when regard is had to the problems such
codification might inadvertently create.
In 2010 the Australian Law Reform Commission determined that there is, ‘no need for further
provisions to deal specifically with relationship evidence, ….beyond the general relevance test and
other rules set out in the uniform Evidence Acts’ (ALRC 2010 pp. 27.277-27.278). The ALRC goes
further to suggest that an attempt at codification would be ‘problematic’ and complex, given the
organic nature of the common law rules.

12. Would jury directions specifically addressing DFV be of assistance in criminal
proceedings? If so, what should a proposed jury direction seek to address?
Yes. DVNSW has drawn the conclusion that where offences occur in the context of DFV, the use of
jury directions would be useful and instructive in contesting rape myths and victim blaming, and to
enable the explanation of coercion and the abuse of power in intimate partner relationships. In
relation to sexual offences, it is important to offer context to the frequency and co-occurrence of
sexualized violence within a DFV context.
In relation to family and domestic violence, juries may need a more thorough going definition and
explanation of the impact of coercion and controlling behaviour, noting further that the threat of
harm, or the fear of the threat of harm, need neither be made nor felt immediately before or during
the sexual activity, but ought to be recognised as an ongoing and omnipresent characteristic of
domestic violence.
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The implementation and use of jury directions should be incorporated into any review mechanism and
that an appropriately independent research organisation, such as ANROWS or the Gendered Violence
Research Unit, UNSW, undertake research on such directions to ensure they are operating efficiently
and as intended.
Importantly, jury directions should not add to the complexity and length of the trial.
Comparing the current state of NSW and Victorian legislation/Bench Book guidance is a particularly
effective analysis. It sheds light on the unwillingness of the NSW legislature to use jury directions as a
means of addressing misconceptions around domestic violence.
Take for example the jury directions surrounding self-defence and duress. The NSW Bench Book
provides a suggested wording for directions to jurors who have been asked to deliberate on a matter
where either self-defence or duress has become a live issue (Judicial Commission of NSW 2020, section
6-460). The wording is lengthy, complex and focused on explaining the legal elements of establishing
self-defence. There is no mention of the potential need to raise domestic violence as a contextual
issue, nor is there an attempt to explain that domestic violence occurs in a variety of forms. The
direction is completely silent on the issue of domestic violence. It is then for an astute defence counsel
to seek to raise either relationship or background evidence in an attempt to remedy the vacuum.
However, the admission of relationship or background evidence also requires its own warnings to the
jury in order to avoid tendency bias. Therefore, attempting to correct misconceptions held by jurors
about domestic violence is a complex and tedious task, both for the advocates running the case and
also for the jurors who are required to understand and take on the substance of the directions.
Victoria’s approach has been markedly different. Victorian legislation allows defence counsel to seek
specific family violence related jury directions in circumstances where self-defence or duress is a legal
issue in the trial (Jury Directions Act 2015 (VIC), pt. 6). There is no necessity to attempt to introduce
the evidence via a separate category. The judge is bound to provide the direction unless ‘there are
good reasons for not doing so’ (Jury Directions Act 2015 (VIC), s.58 (2)). Subsection 58(3) provides that
in the event that the defendant is self-represented, the judge does not need to wait for a request to
direct the jury.
The NSW Government should consider drafting a proposed direction regarding family violence, similar
to that already enacted in Victoria.
A substantial amount of research has already been conducted regarding the public’s misconceptions
surrounding coercive control, and all other non-physical forms of domestic violence. DVNSW does not
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encourage the further carrying out of duplicitous research, however, would welcome research of the
development of appropriate legal responses.

14. Are there any other potential avenues for reform that are not outlined or included in the
questions above?
Overwhelmingly, victim-survivor survey responses to the DVNSW survey for this Inquiry called to be
believed, for urgent action to improve systems and provide suitable options for redress. Some DVNSW
members noted the absence of redress options for people experiencing violence beyond the current
civil and criminal acts. Many victim-survivors say that they do not want the offender to be prosecuted
for a criminal offence, they want the violence to stop, the offender to get help to reduce recidivism
and to have some element of healing/reparation. To that end, DVNSW recommends the piloting of
restorative justice initiatives for DFV matters. There is substantial evidence to suggest that restorative
justice initiatives have been successful in reducing crime rates and can deliver high levels of victimsurvivor satisfaction in contrast to the criminal legal system and when delivered safely (Strang,
Sherman, Mayo-Wilson, Woods & Ariel, 2013).

Goodmark (2018) presents a variety of alternative options to criminalisation which according to her
research, would reduce violence including addressing the socio-economic issues faced by
communities experiencing high levels of violence and provide restorative options.

“Fund housing, health, employment, childcare and other social measures.”
DVNSW Member

15. What non-legislative activities are needed to improve the identification of and response
to coercive and controlling behaviours both within the criminal justice system and more
broadly?
See Parts I, II, III and IV of this submission.

It is critical to contextualise that the majority of people experiencing violence do not access the
criminal justice system, for various reasons outlined earlier in this submission. It is integral to hold
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these people in sight to ensure that there are justice based and non-justice based solutions to all
victim-survivors in NSW that offer redress and safety.

In consultation with members, suggestions for non-legislative approaches have included:


Additional funding for DFV sector to better respond to sexual, DFV.



Thorough training in DFV, trauma-informed care and cultural awareness and competency for
all first responders, including police, health and education staff.



Using a gendered approach to address DFV.



Substantial investment in primary prevention.



Community awareness campaigns about coercive control and non-physical forms of DFV.



Additional regulations, measures and safeguards from tech companies and banks to address
tech-facilitated abuse [and financial abuse].



Reframing the system to adopt a framework of perpetrator accountability, and
healing/reparation to the victim-survivor by using experts trained in IPV and restorative
justice.



Investment in community bystander training, noting that the majority of victim-survivors do
not report violence to the police.
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Part VIII – Lived and practice expertise: the DVNSW member and victim-survivors survey
findings

DVNSW surveys on coercive control
To formulate this submission, DVNSW conducted two surveys on coercive control:


Survey One: with DVNSW member organisations on how services operating with the DFV
sector view potential coercive control legislation (Appendix A); and



Survey Two: with victim-survivors with lived expertise of domestic abuse to hear directly
their views (Appendix B).

Respondents
DVNSW received:


38 responses from a broad range of DVNSW member organisations (Survey 1); and



179 responses from victim-survivors who self-identified as having lived expertise of domestic
and or family violence (Survey 2).

Both surveys showed a range of responses and opinions as included throughout this submission. The
most common response from both DVNSW members and victim-survivors was that coercive control
legislation should only be implemented if there is a strong implementation plan including thorough
training for police and the judiciary, community education and additional resourcing for the
response sector.
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